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INSPECTOR GENERAL
DEPARTMENT OF DEFENSE
400 ARMY NAVY DRIVE
ARLINGTON, VIRGINIA 22202-2884

August 10, 1994

MEMORANDUM FOR DIRECTOR, DEFENSE PROCUREMENT

ASSISTANT SECRETARY OF THE NAVY (FINANCIAL
MANAGEMENT)

ASSISTANT SECRETARY OF THE AIR FORCE
(FINANCIAL MANAGEMENT AND COMPTROLLER)

DIRECTOR, ADVANCED RESEARCH PROJECTS
AGENCY

DIRECTOR, DEFENSE LOGISTICS AGENCY

DIRECTOR, DEFENSE NUCLEAR AGENCY

AUDITOR GENERAL, DEPARTMENT OF THE ARMY

SUBJECT: Audit Report on Organizational and Consultant Conflicts of Interest
(Report No. 94-174)

We are providing this report for your review and comments. The audit was
requested by the Executive Associate Director, Office of Management and Budget,
through the President's Council on Integrity and Efficiency. The report discusses
DoD compliance with Federal Acquisition Regulation policies and procedures on
organizational and consultant conflicts of interest. Management comments on a draft of
this report were considered in preparing the final report.

As a result of management comments, we redirected two recommendations,
revised three recommendations, and added a recommendation. DoD Directive 7650.3
requires that all recommendations be resolved promptly. Therefore, all addressees are
requested to provide comments on the material internal control weaknesses identified
and the unresolved recommendations by October 11, 1994. See the chart at the end of
each finding for the unresolved recommendations and the specific requirements for
your comments.

We appreciate the cooperation and courtesies extended to the audit staff. If you
have any questions on this audit, please contact Mr. Garold E. Stephenson, Audit
Program Director, at (703) 604-9332 (DSN 664-9332) or Mr. Eugene E. Kissner,
Audit Project Manager, at (703) 604-9213 (DSN 664-9213). Copies of the final report
will be distributed to the organizations and individuals listed in Appendix J. The audit
team members are listed inside the back cover.

Fowel X, Lanoma

David K. Steensma
Deputy Assistant Inspector General
for Auditing



Office of the Inspector General, DoD

Report No. 94-174 August 10, 1994
(Project No. 3CH-5012)

ORGANIZATIONAL AND CONSULTANT
CONFLICTS OF INTEREST

EXECUTIVE SUMMARY

Introduction. On December 8, 1989, the Office of Federal Procurement Policy issued
Policy Letter 89-1, "Conflict of Interest Policies Applicable to Consultants," to provide
guidance on conflict of interest standards for persons providing consultant services to
the Government and to provide procedures to promote compliance with the standards.
The guidance in the policy letter was incorporated into the Federal Acquisition
Regulation subpart 9.5, "Organizational and Consultant Conflicts of Interest,” by
Federal Acquisition Circular 90-1, "Interim Rule for Consultants and Conflicts of
Interest,” October 22, 1990. We performed this audit in response to a request from the
Executive Associate Director, Office of Management and Budget, that the Federal
Inspectors General examine implementation of Federal Acquisition Regulation
subpart 9.5 within their departments or agencies.

Objectives. The primary purpose of this audit was to determine whether
DoD contracting officers had effectively implemented Federal Acquisition Regulation
conflict of interest policies and procedures when planning procurements and awarding
contracts and whether DoD contracting officers effectively identified and prevented
potential conflicts of interest. We also reviewed the effectiveness of internal controls
and management's implementation of the DoD Internal Management Control Program.

Audit Results. DoD contracting officers have not effectively implemented Federal
Acquisition Regulation conflict of interest policies and procedures.

o DoD contracting officers did not include one or both of the conflict of
interest provisions in 33 of 77 contract solicitations in our judgmental sample that
should have included the provisions. Further, DoD contracting officers did not follow
up with apparent successful offerers to obtain required certifications for 44 contract
solicitations that had provisions but lacked certificates. Consequently, information
concerning potential conflicts of interest was not available for contracting officer
consideration before contract award (Finding A).

o DoD contracting officers did not include a clause restricting the future
activities of the contractors in eight contracts that involved potential conflicts of
interest. As a result, the contractors may have an unfair competitive advantage when
bidding for subsequent contracts or subcontracts because of work performed on the
contracts (Finding B).

Internal Controls. The lack of adherence by DoD contracting officers to the policies
and procedures in Federal Acquisition Regulation subpart9.5 represents material
internal control weaknesses that could result in conflicts of interest in contract awards.
The DoD Internal Management Control Program did not identify the weaknesses
because management did not include organizational conflicts of interest as an assessable
unit. See Part I for a summary of internal controls reviewed and Part II for the details
of the weaknesses.



Potential Benefits of Audit. We did not identify any potential monetary benefits
during the audit; however, we did identify opportunities to improve compliance with
regulations and prevent organizational conflicts of interest. See Appendix H for a
summary of potential benefits resulting from the audit.

Summary of Recommendations. We recommend revisions to the Federal Acquisition
Regulation to require offerers to submit organizational conflict of interest certificates
and to disallow marketing consultant costs when contractors fail to report the use of
marketing consultants. We recommend that guidance be issued requiring contracting
officers to obtain organizational conflict of interest certificates for applicable contracts
and to refer to agency heads for resolution instances in which contractors refuse to
submit the certificates. We recommend that internal controls be established to ensure
contractor compliance with organizational and consultant conflict of interest
certification requirements. We also recommend that eight contracts be modified to
include clauses that restrict the contractors from bidding on certain future contracts and
subcontracts and that information be provided on implementation of Director, Defense
Procurement, guidance on including organizational and consultant conflict of interest
requirements in procurement management reviews.

Management Comments. The Director, Defense Procurement, did not agree with the
recommendation to revise the Federal Acquisition Regulation. The Director did issue a
memorandum that requires the Military Departments and the Defense agencies to
include Federal Acquisition Regulation organizational and consultant conflict of interest
requirements in procurement management reviews. The Army and the Navy suggested
alternatives to terminating contracts if a contractor fails to submit a certification after
the contracting officer requested the certification. The Army also suggested changes to
two other recommendations, and the Navy noted a discrepancy between Office of
Federal Procurement Policy and Federal Acquisition Regulation guidance. The Army
and the Navy did not comment on one recommendation, the Air Force incorrectly
stated that two recommendations were not directed to it, and the Defense Nuclear
Agency did not comment on four recommendations. The Army, the Navy, and the
Defense Nuclear Agency generally concurred and are either fully or partially
implementing the other recommendations directed to them. The Advanced Research
Projects Agency concurred and is implementing all recommendations directed to it.
See Part II for a full discussion of management's responsiveness and Part IV for the
complete text of the comments.

Audit Response. We redirected to the Service Acquisition Executives and the
Directors of the Advanced Research Projects Agency and the Defense Nuclear Agency
the recommendation to establish specific management controls to improve compliance
with organizational and consultant conflict of interest requirements. We also added a
recommendation for the Service Acquisition Executives and the Director, Defense
Logistics Agency, to provide information on when and how they will implement
Director, Defense Procurement, guidance on including conflict of interest requirements
in procurement management reviews. We revised the recommendation on changes to
the Federal Acquisition Regulation to include a requirement for contracting officers to
obtain from contractors who do not file certificates written statements giving reasons
why the certifications cannot be made. We revised the recommendation on terminating
contracts to require contracting officers to refer instances in which contractors refuse to
provide certificates to the head of contracting for resolution. We also revised the
recommendation on modifying contracts to allow contracting officers to take other
appropriate action if contract modifications are not obtainable. We request that the
Director, Defense Procurement; the Army; the Navy; the Air Force; and the Directors
of the Advanced Research Projects Agency and the Defense Nuclear Agency provide
final comments on the report by October 11, 1994.
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Introduction

Background

Organizational Conflict of Interest Policy Required. As a result of an
investigation of DoD procurement fraud ("Operation IIl Wind"), Public
Law 100-463, "Department of Defense Appropriation Act, 1989," section 8141,
requires the Administrator, Office of Federal Procurement Policy (OFPP), to
issue policy guidance on conflict of interest standards for consultants.
Section 8141 further requires issuance of Government-wide regulations to
implement consultant conflict of interest policies. Section 8141 is codified in
title 41, United States Code, section 405b, "Conflicts of Interest Standards for
Individuals Providing Consulting Services."

OFPP Policy Issued. On December 8, 1989, the Administrator, OFPP,
issued Policy Letter 89-1, "Conflict of Interest Policies Applicable to
Consultants" (Appendix A). The policy letter contains guidance on conflict of
interest standards for persons providing consulting services to the Government
and to its contractors and establishes procedures to promote compliance with
those standards.

Federal Acquisition Regulation Policy Issued. On October 22, 1990,
the Federal Acquisition Regulation (FAR) Secretariat, General Services
Administration, published Federal Acquisition Circular 90-1, "Interim Rule for
Consultants and Conflicts of Interest," in the Federal Register. Federal
Acquisition Circular 90-1 amends FAR subpart 9.5, "Organizational and
Consultant Conflicts of Interest," to implement OFPP Policy Letter 89-1, and
provides guidance on responsibilities, general rules, and procedures for
identifying, evaluating, and resolving organizational conflicts of interest. The
final rule was published on October 25, 1991, in Federal Acquisition
Circular 90-8 item IV, "Consultants-Conflict of Interest."

Defining Organizational Conflicts of Interest. FAR 9.501, "Definitions,"
states that an organizational conflict of interest results when, because of other
activities or relationships with other persons, a person is unable or potentially
unable to render impartial assistance or advice to the Government, the person's
objectivity in performing the contract work is or might be otherwise impaired,
or a person has an unfair competitive advantage. FAR 9.502, "Applicability,"
states that organizational conflicts of interest may occur on any kind of
acquisition, but are more likely to occur in contracts involving:

0 management support services,

o consultant or other professional services,

o contractor performance of or assistance in technical evaluations, or

o systems engineering or technical direction work performed by a

contractor who does not have overall contractual responsibility for development
or production.
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Contracting Officer's Role in Identifying Organizational Conflicts of
Interest. FAR 9.505, "General Rules," provides general rules for the
contracting officer to apply to identify and to avoid organizational conflicts of
interest. Contracting officers are instructed to analyze planned acquisitions and
to avoid, neutralize, or mitigate any potential conflicts of interest before
contract award.

Provision and Clause To Restrict Bidding on Future Contracts. If
the contracting officer decides that a particular acquisition involves a significant
potential organizational conflict of interest, the contracting officer usually places
a provision in the contract solicitation that will restrict the winning contractor
from bidding on certain future contracts.  The provision is normally
incorporated as a clause into the final contract.

Provision To Disclose Use of Marketing Consultants in Contract
Solicitations Expected To Be More Than $200,000. In solicitations for
contracts greater than $200,000, contracting officers must include a provision
that requires the apparent successful offerers to disclose the use of marketing
consultants and either to certify that no organizational conflicts of interest exist
or to disclose any potential conflict of interest that exists. The DoD Contract
Action Reporting System showed that DoD awarded 14,141 contracts greater
than $200,000 during FY 1992. Obligations on the 14,141 contracts amounted
to about $36 billion during FY 1992.

Provision To Disclose Performance of Related Services in Contract
Solicitations for Advisory and Assistance Services Expected To Be More
Than $25,000. A provision must be included in solicitations for advisory and
assistance services contracts greater than $25,000. The provision requires
apparent successful offerers to submit a certificate disclosing services
concerning the subject matter of the solicitation that were provided to the
Government or other clients during the 12 months preceding the date of the
certification. The DoD Contract Action Reporting System showed that DoD
awarded 272 contracts for advisory and assistance services during FY 1992.
The 272 contracts had obligations of about $1.8 billion. However, DoD also
reported that obligations on contracts for consulting services amounted to about
$3 billion during FY 1992. Consulting services include management and
professional support services; studies, analyses, and evaluations; and
engineering and technical services.

Results of Failure to Provide Correct Certification. Failure by the
offerer to provide a required certification may result in the offerer being
determined ineligible for award, and false certifications may result in the
assessment of penalties. The complete text of the applicable FAR subpart and
provisions is in Appendix B.

Objectives

The primary purpose of this audit was to determine whether DoD contracting
officers had effectively implemented FAR conflict of interest policies and
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procedures when planning procurements and awarding contracts, and whether
DoD contracting officers effectively identified and prevented potential conflicts
of interest. The specific objectives were to determine whether DoD contracting
officers adhered to the applicable FAR conflict of interest policies and
procedures when planning procurements and awarding contracts, and whether
their actions were effective to identify and to prevent potential conflicts of
interest. We also reviewed the effectiveness of internal controls and
management's implementation of the DoD Internal Management Control
Program.

Scope and Methodology

Universe and Sample. From the DoD Contract Action Reporting System, we
identified 123 DoD contracting activities that awarded services contracts greater
than $200,000 during FY 1992. We judgmentally selected 46 of the
DoD contracting activities and sent each of the 46 a questionnaire on conflicts
of interest and the implementation of FAR subpart 9.5. We selected for review
101 contracts awarded by 9 of the 46 contracting activities that responded to the
questionnaire. We examined contract actions awarded from January 1, 1991,
through December 31, 1992. The contracting activities and contracts selected
for review are shown in Appendix C. The total value of the 101 contracts was
$1.4 billion. Factors considered in selecting contracting activities and contracts
included the types of services contracted, whether the contracting activity also
awarded production contracts, and whether the contracting activity's response to
the questionnaire contained information that indicated that a restrictive clause
was included in a contract to prevent a conflict of interest on a future contract.

Methodology. All 46 contracting activities responded to the questionnaire with
information on activity implementation of FAR subpart9.5. We verified
questionnaire responses at 15 contracting activities by reviewing contract files
and interviewing responsible contracting officials. We also analyzed contract
files and interviewed contracting officials responsible for 101 selected contracts
at 9 of the 15 contracting activities. Additionally, for 16 sample services
contracts, we examined subsequent contracts awarded by the contracting activity
to the same contractor or known subcontractors to determine whether award of
the subsequent contract had any connection to the sample services contract and
would have created a conflict of interest. We did not use statistical sampling
procedures to conduct this audit.

Use of Computer-Processed Data. We relied on computer-processed data
from the DoD Contract Action Reporting System to determine which
contracting activities would receive questionnaires and to determine audit
sample selection. Although we did not perform a formal reliability assessment
of the computer-processed data, we determined that contract numbers, award
dates, contractors, and Federal supply codes on the contracts reviewed generally
agreed with the information in the computer-processed data. We did not find
errors that would preclude use of the computer-processed data to meet the
objectives of the audit or that would change the conclusions in this report.
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Audit Period, Locations, and Standards. We performed this program audit
from February 1993 through November 1993 in accordance with the auditing
standards issued by the Comptroller General of the United States, as
implemented by the Inspector General, DoD. Accordingly, we included tests of
internal controls considered necessary. Appendix I lists the organizations
visited or contacted during the audit.

Internal Controls

Internal Controls Reviewed. The audit evaluated internal controls over
organizational and consultant conflicts of interest. Specifically, we evaluated
procedures at the 15 DoD contracting activities for including in applicable
solicitations and contracts a clause restricting the contractor from bidding on
certain future contracts. We also evaluated procedures at the 15 contracting
activities for obtaining from successful offerers certifications required by the
FAR concerning use of marketing consultants and potential conflicts of interest.

Internal Control Weaknesses Identified. The audit identified material internal
control weaknesses as defined by DoD Directive 5010.38, "Internal
Management Control Program,"” April 14, 1987. Internal controls were not
established or effective to ensure that FAR provisions and clauses, required to
identify and prevent potential conflicts of interest in current and future contract
awards, were incorporated in applicable contract solicitations and contracts.
The weaknesses are discussed in Findings A and B.

The DoD Internal Management Control Program failed to prevent or detect the
weaknesses because management did not identify organizational conflicts of
interest as an assessable unit. The Advanced Research Projects Agency, the
only activity that identified conflicts of interest as an assessable unit, identified
personal but not organizational conflicts of interest.

Potential Benefits. Implementation of recommendations A.1., A.3., A4,
B.l.a., B.1.b., and B.2 will correct the weaknesses. No monetary benefits are
associated with correcting the weaknesses. See Appendix H for the potential
benefits resulting from the audit. A copy of the report will be provided to the
senior officials in charge of internal controls for the Military Departments, the
Advanced Research Projects Agency, and the Defense Nuclear Agency.

Prior Audits and Other Reviews

No prior audits have addressed the implementation of the amended
FAR subpart 9.5 in DoD. However, the General Accounting Office and the
Inspector General, DoD, issued several reports that discussed organizational
conflicts of interest. Also, in October 1993, the General Accounting Office
began a Government-wide audit on organizational conflicts of interest that
includes the implementation of the amended FAR subpart 9.5 by several Navy
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contracting activities. In April 1993, the President's Council on Integrity and
Efficiency Project Subcommittee issued a survey report, "Survey of the
Implementation of FAR Provisions Pertaining to Conflicts of Interest,” that
discusses the implementation of the amended FAR subpart 9.5 by 19 Federal
agencies other than DoD. The report states that actual improvement in the
effectiveness of Federal agencies in detecting organizational conflicts of interest
was questionable, given the general lack of compliance with the certificate filing
requirements of FAR subpart 9.5. The report concludes that Federal agencies
had not effectively implemented the amended FAR subpart 9.5 and that the
Office of Management and Budget and FAR guidance needed improvement.
The report recommended that OFPP and the General Services Administration
work jointly to revise the guidance. Appendix D summarizes nine prior reports
and other reviews concerning DoD organizations.

Other Matters of Interest

We were requested by the Office of Management and Budget to obtain the
answers to seven questions regarding the implementation of FAR subpart 9.5 by
DoD. We included the questions in the questionnaire sent to
46 DoD contracting activities. See Appendix E for the questions and a
summary of the responses.
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Finding A. Organizational Conflicts of
Interest Certificates

DoD contracting officers did not obtain all organizational and consultant
conflicts of interest certificates required by the FAR for 77 of the
101 contracts reviewed.  The other 24 contracts did not require
certificates. The certificates were not obtained for 33 of the 77 contracts
because contracting officers did not include in the contract solicitations
1 or both FAR provisions that require apparent successful offerers to
submit the certificates.  Certificates were not obtained from the
contractors for the remaining 44 contracts even though the contract
solicitations contained the required FAR provisions. As a result of
omitting the FAR provisions and of not notifying apparent successful
offerers, DoD contracting officers obtained only four certificates.
Information concerning actual or potential conflicts of interest that may
have been contained in certificates was not available for use by
contracting officers before awarding the contracts, and may have
resulted in contract awards when a conflict of interest or an unfair
competitive advantage existed.

Background

Certification Requirements. FAR 9.507, "Solicitation  Provisions  and
Contract Clause," requires contracting officers to include up to two provisions
that require contractors to submit certifications on marketing consultants used
and on advisory and assistance services contracts. A contract solicitation may
require either provision, both provisions, or no provision.

Marketing Consultant Certifications. DoD contracting officers should
include the provision FAR 52.209-7, "Organizational Conflicts of Interest
Certificate - Marketing Consultants," in solicitations for contracts expected to
exceed $200,000. The provision states that a contractor who uses marketing
consultants and is the apparent successful offerer for a contract shall submit a
certificate giving information about each marketing consultant and the services
provided by the marketing consultant. FAR 9.501 defines a marketing
consultant as any independent contractor who furnishes advice, information,
direction, or assistance to an offerer or any other contractor in support of the
preparation or submission of an offer for a Government contract by that offerer.
The apparent successful offerer must also provide a certificate signed by each
marketing consultant stating that the marketing consultant was informed of
FAR subpart 9.5 and that the marketing consultant either has not provided an
unfair competitive advantage to the offerer or has disclosed any competitive
advantage that may exist to the offerer.

Advisory and Assistance Services Certifications. Contracting officers should
include the provision FAR 52.209-8, "Organizational Conflicts of Interest

8



Finding A. Organizational Conflicts of Interest Certificates

Certificate - Advisory and Assistance Services," in solicitations for advisory and
assistance services contracts expected to exceed $25,000. The provision states
that a contractor who is the apparent successful offerer for a contract
exceeding $25,000 shall submit a certificate that contains information on any
services provided to the Government concerning the subject matter of the
contract solicitation during the past 12 months (may be extended to 36 months
by the head of the contracting organization). The certificate should also contain
a statement either that no actual or potential conflict of interest or unfair
competitive advantage exists or that any actual or potential conflict of interest or
unfair competitive advantage that does or may exist was communicated in
writing to the contracting officer.

Use of FAR Provisions

Contracting Activities' Responses to Questionnaire on Organizational
Conflicts of Interest. We requested 46 DoD contracting activities to respond
to a questionnaire that included questions concerning the use of the
FAR organizational conflicts of interest provisions in contract solicitations
issued from October 1990 through December 1992. The responses from the
46 contracting activities showed that:

o 13 contracting activities included FAR provision 52.209-7 but not
FAR provision 52.209-8 in their contract solicitation,

o 8 activities did not include either FAR provision, and
o 20 activities included both FAR provisions.

Five contracting activities did not answer the questions concerning inclusion of
the FAR provisions in contract solicitations.

Of the 21 contracting activities that had not used 1 or both FAR provisions,
9 activities stated they did not contract for advisory and assistance services or
items or services covered by FAR subpart 9.5. Two contracting activities stated
that the FAR provisions were omitted in error and that corrective action would
be taken. The other 10 contracting activities did not state why the
FAR provisions were excluded from their contract solicitations.

Sample Contracts With and Without FAR Provisions. At 9 of the
46 contracting activities, we reviewed 101 contracts to determine whether the
FAR provisions were included and whether certificates were received. We
determined the following about the 101 contracts.

o For 77 of the 101 contract solicitations, 1 or both FAR provisions
should have been included.

o For 44 contracts, 1 or both provisions were properly included in the
solicitations.
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o For 33contract solicitations, valued at $497 million, 1 or
both provisions were omitted (26 solicitations did not include
FAR provision 52.209-7, 2 did not include FAR provision 52.209-8, and 5 did
not include both FAR provisions).

The following figure shows that marketing consultant and advisory and
assistance services certificates were not obtained when the applicable
FAR provisions were not included in the solicitations for 33 contracts, and that
1 or both of the certificates were not obtained even when the FAR provisions
were included in the solicitations for 44 contracts. In no applicable case were
all required certificates obtained, even when required solicitation provisions
were included. Appendix C lists the 101 contracts reviewed at the 9 activities.

24 Contracts Did Not
Require Provisions
and Certificates ~
33 Contracts Lacked
Both Provisions and
Certificates

/

-

44 Contracts Had
Provisions But
Lacked Certificates

Compliance With Certification Requirements for 101 Contracts Reviewed
Contracting Officer Awareness of FAR Provisions. We interviewed the
contracting officials for 31 of the 33 contracts when 1 or both FAR provisions
were not included in the solicitations.

o Contracting officers who awarded 14 of the 33 contracts were
unaware of the FAR requirement to include the provisions.

o Contracting officers who awarded 17 of the contracts stated the
FAR provisions were overlooked when the contract solicitations were prepared.

o Contracting officers for the other two contracts were not available to
discuss the contract solicitation.

10



Finding A. Organizational Conflicts of Interest Certificates

Contractor Certifications Received

Number of Conflicts of Interest Certificates Received. DoD does not have a
data base that identifies the contract solicitations that include the provisions and
the contractor certifications that are received. In the questionnaire to the
46 contracting activities, we requested information on the certificates received
for contracts awarded as a result of solicitations issued from October 1990
through December 1992 that included either or both FAR provisions. Only 9 of
the 46 contracting activities reported the number of certificates received. The
9 contracting activities received a total of 31 certificates, 12 required by
FAR provision 52.209-7 and 19 required by FAR provision 52.209-8.
However, because we sent the questionnaire only to the 46 DoD contracting
activities in our audit sample, the actual number of certificates received may be
higher. Also, one of the 46 DoD contracting activities that did receive a
questionnaire stated that certificates were received, but did not provide the
number of certificates received.

Contractor Certifications Received on Sample Contracts. Of the
77 contracts reviewed that required 1 or both FAR organizational conflicts of
interest provisions, the solicitations for 49 contracts (including 5 solicitations
that needed both provisions but only included 1 provision) contained 1 or
both provisions. However, only four certificates were received on four of the
contracts, and none of the four certificates fully satisfied the FAR certification
requirements for the contracts. This noncompliance occurred because the
contracting officer included one, rather than both, FAR provisions in the
contract solicitations, or the contracting officer included both provisions but
only obtained the certificate applicable to one provision.

Reasons for Few Contractor Certificates Received. Contracting officers at
16 of the 46 contracting activities stated that the certificates required by
FAR provision 52.209-7 were not submitted because the contractors did not
employ marketing consultants. Contracting officers at five contracting activities
stated that contractors probably ignored FAR provision 52.209-8 when it was
included in the contract solicitations. However, when FAR provision 52.209-8
is included in contract solicitations, all contractors, when notified that they are
apparent successful offerers, are required to submit the certificate.

We believe that contractors did not submit certificates because most contracting
officers did not request the certificates or did not require the certificates before
contract award. Also, contractors had no incentive to submit the certificates.

Improving Internal Management Controls

At the 15 contracting activities visited, internal management controls had not
been established to ensure that FAR provisions 52.209-7 and 52.209-8 were
included in applicable contract solicitations and that organizational conflicts of
interest certificates were obtained from contractors. We believe that this

11
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internal control weakness is widespread at DoD contracting activities and that
greater senior management attention and direction is required. Accordingly, the
Director, Defense Procurement, should request the Service Acquisition
Executives and the Directors of Defense agencies to give particular attention to
organizational conflicts of interest certification requirements. Additionally, the
Service Acquisition Executives and the Directors of the Defense agencies should
require their contracting activities to establish management controls to ensure
that the FAR requirements are met.

Adequacy of Current Guidance

Post-Selection Versus Initial Proposal Submission of
Certificates. DoD contracting officials expressed concern that obtaining the
organizational conflicts of interest certificates required by the FAR after all
other award factors have been evaluated could lead to a change in the award
decision and could significantly delay contract award. Submission of the
certificates required by FAR provisions 52.209-7 and 52.209-8 by all offerers
with their initial proposals would avoid this potential problem.  Early
submission would also eliminate the requirement for contracting officers to
notify apparent successful offerers to submit the certificates and would avoid the
confusion on whether the successful offerer, in the absence of any other
notification, should submit certificates when tendered the contract.
Additionally, any actual or potential conflict of interest or unfair competitive
advantage identified in the certificates could be eliminated or resolved during
proposal evaluation without delaying contract award.

Enforcement of Filing Requirements for Certificates. The FAR provides
that persons who are required to certify but who willfully fail to do so may be
determined to be nonresponsive and, therefore, may not be awarded a contract.
The FAR also provides that those who willfully misrepresent any fact in any
certificate may be subject to penalties associated with false certifications or such
other provisions provided for by law or regulation. The DoD contracting
activities contacted did not report taking any action against a_contractor for
failing to submit a required certification or for filing a false certification.

The Defense Contract Audit Agency (DCAA) performs audits of contractor
proposals, overhead rates, and consultant service costs. The audits examine the
reasonableness, allocability, and allowability of the consultant costs charged to
Government contracts. Past audits by DCAA have determined that major
Defense contractors use sales and marketing consultants to complement in-house
marketing activities. DCAA audits can be a control mechanism to verify that
contractors file marketing consultant certifications. As of March 1994,
DCAA audit guidance relative to audits of professional and consultant service
costs does not include steps for assessing compliance with FAR organizational
conflict of interest certification requirements. We believe that, when requested,
DCAA could review contractor compliance as part of its audits of consultant
service costs and could provide information needed by the contracting officer on
contractor compliance. We also believe that FAR 31.205-33, "Professional and
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Consultant Service Costs," should be revised to require that marketing
consultant costs allocated to Government contracts be disallowed if the
contractors and the marketing consultants fail to submit the certifications
required by the FAR.

Discrepancy Between OFPP and FAR Guidance. A discrepancy exists
between the guidance concerning submission of certificates contained in
OFPP Policy Letter 89-1 and the FAR. The OFPP guidance requires
contractors to either file certificates or to provide a written statement to the
contracting officer giving the reasons why no such certification can be made.
However, FAR subpart 9.5 and FAR provisions 52.209-7 and 52.209-8 do not
require contractors to provide reasons for not submitting the certifications to the
contracting officer. The FAR should be revised to conform with the guidance
contained in OFPP Policy Letter 89-1.

Director, Defense Procurement, Position on FAR Changes. We discussed
with the Director, Defense Procurement, the need for changes to the FAR. The
Director disagreed with changing the FAR to require all offerers to submit with
their proposals the certificates required by FAR provisions 52.209-7
and 52.209-8, and to disallow marketing consultant costs if the contractor and
the marketing consultant failed to submit the certificates required by
FAR provision 52.209-7. The Director stated that requiring all offerers to
submit the conflict of interest certificates imposed an unreasonable burden on
offerers who may not otherwise be eligible for contract award. The Director
also disagreed with asking offerers to examine every possible conflict of interest
situation before contract award when subcontractors have yet to be selected.
With regard to disallowing marketing consultant costs, the Director said that
cost principles are designed for preaward pricing of contracts and the postaward
determination of cost allowability. To use a cost principle as a punitive measure
against contractors who fail to submit conflicts of interest certificates is not
appropriate.

Inspector General, DoD, Comments on Director, Defense Procurement,
Position. We do not agree with the Director's position. We believe that
requiring offerers to submit applicable certifications with their proposals is not
an unreasonable requirement in light of the burden that would be placed on the
apparent successful offerer, the contracting activity, and the requiring activity
should a certificate submitted under the current FAR guidance cause a change in
the award decision or otherwise significantly increase the lead time required to
award the contract.

Additionally, we do not believe that the certification process is burdensome.
The information required to complete the certificates required by
FAR provisions 52.209-7 and 52.209-8 should be readily available to all
offerers. FAR provision 52.209-7 requires offerers responding to solicitations
expected to exceed $200,000 who employ marketing consultants in connection
with a contract to submit a certificate giving information about the marketing
consultant and the services provided by the marketing consultant. The offerer
must also submit a certificate signed by the marketing consultant stating the
marketing consultant's awareness of FAR subpart9.5 and whether the
marketing consultant has provided an unfair competitive advantage to the
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offerer. FAR provision 52.209-8 requires offerers responding to solicitations
for advisory and assistance services contracts expected to exceed $25,000 to
submit a certificate that contains information on services provided to the
Government during the previous 12 months that concerned the subject matter of
the contract solicitation and whether an actual or potential conflict of interest or
unfair competitive advantage exists.

We do not understand the Director's objection to asking offerers to examine
possible conflict of interest situations before contract award. The existing
FAR guidance already requires the apparent successful offerer to submit
certificates before contract award; our position merely extends the existing
requirement to all offerers.

Regarding marketing consultant costs, we agree with the Director, Defense
Procurement, that one of the uses of cost principles is the postaward
determination of cost allowability. = The purpose of our recommended
FAR change is to include in the cost principles as an unallowable cost the
services of marketing consultants in preparation or submission of an offer for a
Government contract when the contractor did not submit the organizational
conflicts of interest certificates required by FAR provision 52.209-7.
Nonsubmission of the certificates indicates that the contractor did not use the
services of marketing consultants. Clearly, if the contractor does not submit the
certificates, any related marketing consultant costs claimed by the contractor
should not be allowed.

DCAA Position on Reviewing Compliance with the Filing Requirements of
FAR Provision 52.209-7. We discussed with the Assistant Director for Policy
and Plans, DCAA, the need for a change to FAR 31.205-33 to make marketing
consultant costs unallowable when the certificates required by FAR provision
52.209-7 are not submitted, and the additional control DCAA could provide by
verifying contractor compliance with the certification requirements. The
Assistant Director stated that until FAR 31.205-33 is revised, verifying
compliance with the certification requirements of FAR provision 52.209-7 is
outside the DCAA mission because, as written, the FAR has no bearing on
contract costs. The Assistant Director suggested that contracting officers not
request DCAA to verify compliance with the certification requirements of
FAR provision 52.209-7 until FAR 31.205-33 is revised to make marketing
consultant costs unallowable when the required certificates are not submitted.

Inspector General, DoD, Comments on DCAA Position. We agree with the
position of the Assistant Director for Policy and Plans, DCAA, and have
written the corresponding recommendation accordingly. DCAA should be
requested to verify compliance by contractors with the certification requirements
of FAR provision 52.209-7 after FAR 31.205-33 is revised to make marketing
consultant costs unallowable when the required certificates are not submitted.
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Conclusion

The guidance in OFPP Policy Letter 89-1 and the amended FAR subpart 9.5
have not been effectively implemented to prevent award of contracts when an
organizational conflict of interest may exist. Contracting officers not including
FAR provisions 52.209-7 or 52.209-8 or both in applicable contract solicitations
allowed the apparent successful offerers to avoid the certification requirement.
Although the audit did not find any conflicts of interest, the failure to include
the FAR provisions, obtain the conflicts of interest certifications, or both, may
have resulted in contract awards in which a conflict of interest or an unfair
competitive advantage existed.

Recommendations, Management Comments, and Audit
Response

Revised, Renumbered, Redirected, and Added Recommendations. As a
result of management comments, we revised draft Recommendation A.l.a. to
include a proposed FAR change that requires contracting officers to obtain from
contractors who do not file certificates a written statement giving reasons why
the certifications cannot be made. We also revised Recommendation A.2.b. to
require contracting officers to refer to the head of contracting for resolution
instances in which a contractor refuses to provide required certificates.
Additionally, we renumbered draft Recommendations A.1.b.(2) and A.1.b.(3)
as Recommendations A.2.c and A.2.d. and redirected the recommendations to
the Service Acquisition Executives; the Director, Advanced Research Projects
Agency; and the Director, Defense Nuclear Agency. We also added
Recommendation A.3. for the Service Acquisition Executives and the Director,
Defense Logistics Agency, to provide information on how and when they. will
implement Director, Defense Procurement, guidance on including the
requirements of FAR subpart 9.5 in their procurement management reviews.

1. We recommend that the Director, Defense Procurement:
a. Propose a change to:

(1) Federal Acquisition Regulation subpart 9.5,
"Organizational and Consultant Conflicts of Interest," and to Federal
Acquisition Regulation provisions 52.209-7, "Organizational Conflicts of
Interest Certificate-Marketing Consultants,”" and 52.209-8, "Organizational
Conflicts of Interest Certificate-Advisory and Assistance Services," to
require all offerers responding to applicable contract solicitations to submit
to contracting officers with their proposals either the appropriate
organizational conflicts of interest certificates or a written statement giving
reasons why the certifications cannot be made. We have included language
in Appendix F to change the Federal Acquisition Regulation.

(2) Federal Acquisition Regulation part 31, "Contracts With

Commercial Organizations," to require that marketing consultant costs not
be allowed if the contractor failed to submit the certificates required by
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Federal Acquisition Regulation provision 52.209-7, "Organizational
Conflicts of Interest Certificate - Marketing Consultants." We have
inclnded language in AppendixF to change the Federal
Acquisition Regulation.

b. Issue a policy memorandum to the Service Acquisition Executives
and Directors of the Defense agencies that requires contracting activities
to establish management controls to verify that Federal Acquisition
Regulation provisions 52.209-7, "Organizational Conflicts of Interest
Certificate - Marketing Consultants," and Federal Acquisition
Regulation 52.209-8, "Organizational Conflicts of Interest Certificate -
Advisory and Assistance Services," are included in applicable contract
solicitations.

Management Comments. The Director, Defense Procurement, nonconcurred,
stating that the recommendations were the same as those contained in an earlier
working draft report that she commented on in March 1994. The Director
further stated she did not agree with the need for FAR revisions for the reasons
stated in her March 1994 comments to the working draft report. The Director
issued a policy memorandum on July 1, 1994, that alerts the Military
Departments and Defense agencies to the problems identified in the audit report
and requires that implementation of FAR subpart 9.5, "Organizational and
Consultant Conflicts of Interest," be included in future procurement
management reviews. ‘

Audit Response. The comments provided by the Director, Defense
Procurement, are partially responsive to the recommendations. In her
March 1994 response to the working draft report, the Director, Defense
Procurement, did not concur with the proposed FAR changes, stating that
obtaining conflict of interest certificates from all offerers created an unnecessary
burden on the offerers and that the use of a cost principle as a punitive measure
is not appropriate. We summarized the Director's comments in the draft audit
report and stated our reasons why we continued to believe that the
FAR revisions were necessary to improve DoD compliance and DoD contractor
compliance with organizational and consultant conflicts of interest requirements.
In responding to the draft audit report, the Director, Defense Procurement, did
not comment on our rebuttal to her March 1994 comments and did not provide
any new information that would cause us to change our conclusion that the
recommended FAR revisions are needed. We request that the Director, Defense
Procurement, reconsider her position and provide comments on the revised
Recommendation 1.a. in response to the final report.

We consider the policy memorandum the Director issued to be responsive to
Recommendation A.1.b. and to be appropriate action at the Office of the
Secretary of Defense level. Accordingly, we directed Recommendations A.2.c.
and A.2.d. to the Service Acquisition Executives, the Director, Advanced
Research Projects Agency, and the Director, Defense Nuclear Agency to
establish specific internal management controls to improve DoD compliance and
DoD contractor compliance with the organizational and consultant conflicts of
interest requirements of the FAR.
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2. We recommend that the Service Acquisition Executives and the
Directors of the Advanced Research Projects Agency and the Defense
Nuclear Agency direct contracting officers to:

a. Notify contractors to submit applicable certificates for contracts
identified in Appendix C that are still open.

Army Comments. The Army generally agreed with the intent of the
recommendation and suggested that the recommendation be revised to request
certificates only for the contracts that included the clause in
FAR provisions 52.209-7, 52.209-8, or both, in the solicitation. The Army
stated that it had no basis to request a certificate if the solicitation did not
contain the FAR provision.

Audit Response. The Army comments are partially responsive to the
recommendation. However, we do not agree with the Army that the
recommendation should be revised. The Government does not forfeit its right
to require the contractor to submit certificates by failing to include the required
provisions in the contract solicitation. These FAR provisions implement Statute
and OFPP Policy Letter 89-1. They were in effect at the time of the execution
of the contracts, and should be deemed to be incorporated into those contracts.
Accordingly, the contracting officer can ask the contractor to submit the
required certificates at any time that the contract is in effect. We request that
the Army reconsider its position on the recommendation and provide comments
in response to the final report.

Navy Comments. The Navy concurred and stated that on June 10, 1994, the
Deputy Assistant Secretary of the Navy for Acquisition Policy, Integrity, and
Accountability issued a memorandum reemphasizing to contracting officers the
importance of complying with conflicts of interest policies. The memorandum
requires contracting officers for contracts requiring certificates for which no
certificates were received to request the certificates from the contractors. The
Navy also pointed out that a discrepancy exists between OFPP Policy
Letter 89-1 and FAR guidance concerning submission of certificates. The
OFPP guidance requires contractors to file certificates or to provide a written
statement to the contracting officer giving reasons why no such certification can
be made. However, the FAR guidance does not require contractors to provide
reasons for not submitting the certifications.

Audit Response.  The Navy comments are fully responsive to the
recommendation. As a result of the Navy comments, we revised
Recommendation A.1.a. for the Director, Defense Procurement, to include a
proposed change to the FAR that corrects the discrepancy between OFPP Policy
Letter 89-1 and FAR guidance concerning submission of certificates.

Air Force Comments. The Air Force stated that, although the corrective
actions were not directed to the Air Force, the Air Force has recognized the
potential for problems in the subject area. To prevent problems, the Air Force
issued a policy letter in July 1993 that stresses the importance of compliance by
procurement personnel and contracting officers with requirements concerning
conflict of interest policy and certifications.
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Audit Response. The Air Force comments are not responsive to the
recommendation. The Air Force incorrectly stated that corrective actions were
not directed to the Air Force. Recommendations A.2.a. and A.2.b. are directed
to the Air Force Acquisition Executive. The Air Force policy letter issued on
July 26, 1993, should improve compliance by contracting officers with the
FAR requirements concerning organizational and consultant conflicts of interest.
Because our visits to the two Air Force activities occurred in July and
August 1993, the results of our audit may not show the full impact of the policy
letter. We request that the Air Force provide comments on the recommendation
in response to the final report.

Advanced Research Projects Agency Comments. The Advanced Research
Projects Agency concurred and stated that contractors will be notified by
July 31, 1994, to submit applicable certificates for Advanced Research Projects
Agency contracts identified in Appendix C that are still open.

Defense Nuclear Agency Comments. The Defense Nuclear Agency
concurred, stating that contracting officers would be directed to notify
contractors who failed to provide the certificates for Defense Nuclear Agency
contracts listed in Appendix C by September 30, 1994. The Defense Nuclear
Agency also stated that it will conduct a vulnerability assessment and further
improve its contracting procedures as necessary.

b. Refer to the head of contracting for resolution all instances in
which the contractor refuses to submit the certificate required by Federal
Acquisition Regulation provision 52.209-8, "Organizational Conflicts of
Interest Certificate - Advisory and Assistance Services." The referral
should be in writing and should, at a minimum, include the circumstances
of the contractor's refusal and detailed information on any known actual or
potential conflict of interest or unfair competitive advantage that may exist.

Army Comments. The Army nonconcurred and suggested that the
recommendation be revised to require contracting officers to “initiate
appropriate action," rather than "initiate contract termination, " if contractors fail
to provide certificates after being notified to submit certificates. The Army
stated that termination of the contract may not be in the Government's best
interest, and that FAR 9.506, "Procedures,” identified alternate procedures to
identify potential conflicts of interest when certificates may not have been
submitted.

Audit Response. The Army comments are partially responsive. However,
we do not agree with the Army that the contracting officer should "initiate
appropriate action" when contractors refuse to provide the required certification.
As a result of the Army and the Navy comments, we revised the
recommendation to require contracting officers to refer contractor refusals to the
head of contracting for resolution. We request that the Army comment on the
revised recommendation in response to the final report.

Navy Comments. The Navy did not concur that contract termination should be

initiated when a contractor refuses to provide the certification required by
FAR provision 52.209-8 and suggested that the matter be referred to the head of
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the contracting activity for resolution. The Navy stated that if the certificates
are not obtained within a reasonable time for the Navy contracts identified in the
report, the issue will be referred to the head of the contracting activity for
resolution.

Audit Response. The Navy comments are responsive. However, the Navy did
not provide a completion date for its planned action. We request that the Navy
provide a completion date for its planned action in response to the final report.

Advanced Research Projects Agency Comments. The Advanced Research
Projects Agency concurred, stating that it would initiate contract termination on
the applicable contract if the required certificate is mot received by July 31,
1994.

Air Force and Defense Nuclear Agency Comments. The Air Force and the
Defense Nuclear Agency did not comment on the recommendation.

c. Withhold the award of contracts to contractors who have not
submitted organizational conflicts of interest certificates.

d. When the Federal Acquisition Regulation change in
recommendation A.1.a.(2) is implemented, request the Defense Contract
Audit Agency to review compliance by contractors during Defense Contract
Audit Agency audits of contractor consultant costs.

Audit Response. We request that the Air Force and the Defense Nuclear
Agency provide comments on recommendation A.2.b. in response to the final
report, and we request Army, Navy, Air Force, Advanced Research Projects
Agency, and Defense Nuclear Agency to provide comments on
Recommendations A.2.c. and A.2.d.

3. We recommend that, for audit follow-up purposes, the Service
Acquisition Executives and the Director, Defense Logistics Agency, in a
response to the final report, provide information on how and when they
will implement the guidance contained in Director, Defense Procurement,
memorandum, "Conflicts of Interest Requirements," July 1, 1994, on
including the requirements of Federal Acquisition Regulation subpart 9.5,
"Organizational and Consultant Conflicts of Interest," in procurement
management reviews.

Audit Response. We request the Army, the Navy, the Air Force, and the

Defense Logistics Agency to provide comments on Recommendation A.3. in
response to the final report.
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Response Requirements Per Recommendation
Response to the final report is required from the addressee shown for the items
indicated with an "X" in the chart below.

Response Should Cover
Concur/  Proposed  Completion

Number Addressee Nonconcur Action Date

A.l.a. DDP X X X

A2.a. Army X X X
Air Force X X X

A.2.b. Army X X X
Navy X
Air Force X X X
DNA X X X

A.2.c.and Army X X X

A.2.d. Navy X X X
Air Force X X X
ARPA X X X
DNA X X X

A.3. Army X X X
Navy X X X
Air Force X X X
DLA X X X

DDP Director, Defense Procurement

ARPA Advanced Research Projects Agency

DLA Defense Logistics Agency

DNA Defense Nuclear Agency

Management Comments and Audit Response on Appendix C

Air Force Comments. The Air Force stated that contract F33657-91-D-2236,
listed in Appendix C as requiring FAR provision 52.209-7, does not require the
provision because the contract is in direct support of the National Air
Intelligence Center.

Audit Response. We agree with the Air Force that the contract meets the
exception to the certification requirement of FAR provision 52.209-7 for
contracts involving intelligence activities. At the time we examined the contract
files, the application of the exception was not shown in contract documents and
the contracting officer was not able to explain why the provision was not
included in the contract solicitation. As a result of the Air Force comments, we
changed Appendix C to show that FAR provision 52.209-7 was not required for
contract F33657-91-D-2236. Additional comments on Appendix C are not
required from the Air Force.
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Advanced Research Projects Agency Comments. The Advanced Research
Projects Agency disagreed that FAR provision 52.209-7 was required in 6 of
the 10 Advanced Research Projects Agency contracts listed in Appendix C
because request for proposal type contract solicitations were not used. The
Advanced Research  Projects Agency stated that five contracts
(MDA972-91-C-0030, MDA972-91-C-0053, MDA972-92-C-0008,
MDA972-92-C-0020, and MDA972-92-C-0048) resulted from broad agency
announcements. The Advanced Research Projects Agency further stated that the
FAR 15.407, "Solicitation Provisions," includes only requests for proposals and
requests for quotations, not broad agency announcements, in the definition of
contract solicitations. The sixth contract (MDA972-91-C-0013) was an urgent
action for which no contract solicitation was issued.

Audit Response. We agree with the Advanced Research Projects Agency that
we were technically incorrect to state that FAR provision 52.209-7 was required
in the solicitation when broad agency announcements were used to solicit
proposals or when a contract resulted from an unsolicited proposal. However,
for the purpose of preparing Appendix C, we grouped actions that should have
been taken before contract award to obtain the certifications required by
FAR provision 52.209-7 under the heading "required in solicitation.”
FAR 9.502(b) states that organizational conflicts of interest requirements are not
limited to any particular type of acquisition and FAR 9.507-1(b) requires that
FAR provision 52.209-7 be included in all solicitations, other than sealed bids,
if the contract amount is expected to exceed $200,000. Clearly, the FAR
intends that the certificates required by FAR provision 52.209-7 be obtained.
Because broad agency announcements do not include standard solicitation
provisions, we believe that the Advanced Research Projects Agency should have
included FAR provision 52.209-7 either in a separate letter or in the
representations and certifications package sent to prospective contractors
following the publication of the broad agency announcements and before the
contracts were awarded. On contract MDA972-91-C-0013, which resulted from
an unsolicited proposal, the Advanced Research Projects Agency should have
informed the contractor of FAR provision 52.209-7 during discussions held
before the unsolicited proposal was submitted as encouraged by FAR 15.504,
" Advance Guidance." The Advanced Research Projects Agency also could have
provided the applicable provision to the contractor by letter or in a
representations and certifications package. The Advanced Research Projects
Agency concurred with Recommendation 1.a. to obtain the required
certifications for contracts identified in Appendix C that are still open.
Additional comments on Appendix C are not required from the Advanced
Research Projects Agency.
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Contracting

DoD contracting officers did not include in 8 contracts, valued at
$131 million, of 38 applicable contracts, valued at $393 million, the
clause required by FAR 9.507-2, "Contract Clause,” that restricts the
contractor's eligibility for future prime contract or subcontract awards
because of potential organizational conflicts of interest. The restrictive
clause was not included because contractors requested that the clause not
be included in two contracts, and contracting officers either were advised
not to include the clause or were unaware the other six contracts
contained a potential conflict of interest. As a result of omitting the
required clause, the contractors are not restricted from bidding on
subsequent contracts and subcontracts that may result in actual conflicts
of interest, and their judgment on the contracts could be biased.
Additionally, deficiencies in the standard restrictive clause used by some
contracting activities decrease the effectiveness of the standard restrictive
clause in preventing potential organizational conflicts of interest.

Background

FAR Requirement for Restrictive Clause. FAR 9.504, "Contracting Officer
Responsibilities,” requires contracting officers, as early in the acquisition
process as possible, to evaluate planned acquisitions and initiate action before
contract award to avoid, neutralize, or mitigate any significant potential
organizational conflicts of interest identified. ~This action usually involves
preparing a contract solicitation provision and a contract clause (restrictive
clause) that restricts the contractor from bidding on certain future contracts and
subcontracts.

Evaluating Potential Organizational Conflicts of Interest. FAR 9.504 states
that contracting officers should obtain the advice of legal counsel and the
assistance of appropriate technical specialists to evaluate potential organizational
conflicts of interest and to develop any necessary contract solicitation provisions
and contract clauses for resolving the potential conflicts. Each individual
contracting situation should be examined on the basis of its particular facts and
the nature of the proposed contract. The two underlying principles for the
examination are the prevention of conflicting roles that might bias a contractor's
judgment and the prevention of an unfair competitive advantage. A contractor's
judgment may be biased when a contract requires the drafting of specifications,
work statements, or other requirements for future acquisitions, if the contractor
expects to compete for the future acquisitions. An unfair competitive advantage
may exist:

o when a contract requires the contractor to give advice that could favor
its own products or capabilities,
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o when the work performed on a contract allows the contractor access to
information concerning future acquisition requirements not available to
competitors, and

o when a contractor competing for a contract possesses proprietary
information or source selection information that is not available to all
competitors.

Approval of Contracting Officer's Recommended Action. If the contracting
officer decides that a significant potential organizational conflict of interest
exists, the contracting officer should submit a written analysis for approval by
the head of contracting. The written analysis should include recommended
action for avoiding, neutralizing, or mitigating the potential conflict; a draft
solicitation provision; and, if appropriate, a proposed contract clause.

Including Restrictive Clauses

Number of Incomplete Contracts. Of the 101 contracts reviewed,
38 contracts needed an organizational conflict of interest clause to avoid,
neutralize, or mitigate potential organizational conflicts of interest; 30 contracts
contained a restrictive clause; and 8 did not contain a restrictive clause.

Contracts Without Restrictive Clauses. Of the eight contracts that did
not contain a restrictive clause, four had a restrictive provision in the contract
solicitation. Had the restrictive provision been incorporated as a clause in each
of the contracts, the contractors would have been ineligible for subsequent
contracts resulting from work performed on the four contracts. Further, the
contractors would have been required to protect any proprietary information
they obtained under the contracts.

Contract DAAB07-91-D-F005, awarded by the Army Communications-
Electronics Command, and contract DNA001-92-C-0029, awarded by the
Defense Nuclear Agency, did not include the restrictive clause because the
contractors requested that the clause not be included in the contracts.
Contract DNA001-92-C-0148 did not include the restrictive clause because the
Deputy General Counsel, Defense Nuclear Agency, believed that little or no
likelihood of an organizational conflict of interest existed and advised the
contracting officer not to include the clause. Contracting officials for contracts
DAAB07-91-D-F005, DNA001-92-C-0029, and DNA0O1-92-C-0148 stated that
a restrictive clause was not needed. A contract specialist failed to recommend
to the contracting officer that the restrictive clause be placed in
contract N00123-92-D-5491, awarded by the Navy Regional Contracting
Center, San Diego.

Contracts Without Restrictive Provisions and Clauses. Of the
eight contracts that did not contain a restrictive clause, four contracts did not
include a  restrictive  provision in the contract  solicitations.
Contract DAAA(09-91-C-0341, awarded by the Army Armament, Munitions,
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and Chemical Command, did not contain a restrictive provision and clause
because the contracting officer believed no potential conflict of interest existed.
Contracting officials for contract DAAB07-91-C-J522, awarded by the Army
Communications-Electronics Command, and contracts MDA903-91-D-0030 and
MDA903-92-D-0108, awarded by the Defense Supply Service-Washington, had
no explanation for why restrictive provisions and clauses were not included, and
the contract files contained no documentation on the omissions. Contracting
officials at the Army Armament, Munitions, and Chemical Command; the
Army Communications-Electronics Command; and the Defense Supply Service-
Washington agreed that a restrictive clause should have been included in the
four contracts.

Need for Restrictive Clause. The eight contracts required a restrictive clause
because the contracts contained potential organizational conflicts of interest.
The potential conflicts existed because the work required by the contracts placed
the contractors in a position to either influence what products or capabilities the
Government would purchase on subsequent contracts or to gain knowledge
concerning the Government's contracting requirements that would not be
available to competitors. For synopses of the eight contracts, see Appendix G.

Documentation Requirements. FAR 9.504 requires that a contracting
officer's judgment be documented only when a substantive issue concerning a
potential organizational conflict of interest exists. The contracting officers did
not document their reasons for not including a restrictive clause in the contracts
for the four contracts for which a restrictive provision was included in the
contract solicitations. We believe that contracting officers should document
their reasons for not using a restrictive clause in all cases in which a restrictive
provision was in the contract solicitation but not included in the contract.
Documenting the reasons would prevent restrictive clauses from being
inadvertently or incorrectly omitted from contracts.

Effectiveness of Standard Restrictive Clauses

Three contracting activities inserted standard restrictive clauses that need
changes in the following areas.

Specifying Restrictive Time Periods. The clauses used by the Naval Air
Systems Command, the Advanced Research Projects Agency, and the Defense
Nuclear Agency did not address the time period of the restrictions. This
deficiency could cause the contractor not to compete on future contracts for a
longer period than necessary. FAR 9.507-2 states that "the restraint imposed by
a clause shall be limited to a fixed term of reasonable duration.” In every case,
the restriction shall specify termination by a specific date or upon the
occurrence of an identified event.

Providing Copies of Proprietary Data Agreements. The clauses used by the

Advanced Research Projects Agency and the Defense Nuclear Agency did not
require the contractor to provide the contracting officer with a copy of
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agreements between the contractor and other companies concerning the
contractor's commitment to protect the proprietary data of the other companies.
The clause used by the Naval Air Systems Command required the contractor to
submit copies of the agreements only when requested by the contracting officer.
The absence of the requirement could result in contractors not executing the
agreements and inadvertent disclosure or misuse of proprietary information.
FAR 9.505-4 requires contracting officers to obtain copies of all agreements
between contractors and other companies on proprietary information.

Granting Waivers of Restrictions. The clauses used by the Advanced
Research Projects Agency and the Defense Nuclear Agency stated that the
contracting officer could grant a waiver of the restrictions when it is in the
Government's best interest. FAR 9.503, "Waiver," states that agency heads
have the authority to waive the restrictions and that this authority cannot be
delegated below the level of head of a contracting activity. In a
November 1990 procurement management review report, the Director, Defense
Procurement, identified the improper delegation of waiver authority contained
in the Advanced Research Projects Agency standard restrictive clause.
However, the Advanced Research Projects Agency had not corrected the
deficiency as of our visit in August 1993. Advanced Research Projects Agency
contracting officials stated that the standard restrictive clause would be revised
to correct the deficiency.

Recommendations, Management Comments, and Audit
Response

Revised Recommendation. As a result of management comments, we revised
Recommendation B.1.c. to require contracting officers to attempt to modify
contracts to inform the contractors of the restrictions imposed on the
contractors' future activities to prevent organizational conflicts of interest. If
contract modification is not possible, the contracting officer should, at a
minimum, note in appropriate contract and program management records that a
determination whether an organizational conflict of interest exists is required
before the contractor is awarded a subsequent contract.

1. We recommend that the Army and the Navy Acquisition Executives and
the Director, Defense Nuclear Agency, direct contracting officers to:

a. Include a clause that restricts the contractor's eligibility for
certain future prime contracts and subcontracts when potential
organizational conflicts of interest exist.

Army and Navy Comments. The Army and the Navy concurred. In a
July 28, 1994, memorandum, the Army advised contracting officers of the audit
findings and the need to adhere to FAR organizational and consultant conflict of
interest requirements. The Army memorandum also stated that compliance with
FAR organizational and consultant conflict of interest requirements will be
included as a special interest item in future procurement management reviews as
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requested by the Director, Defense Procurement. In a June 10, 1994,
memorandum, the Navy reemphasized the need for contracting officers to
comply with FAR organizational and consultant conflict of interest
requirements.

Defense Nuclear Agency Comments. The Defense Nuclear Agency did not
comment on Recommendation B.1.a.

Audit Response. We request that the Defense Nuclear Agency provide
comments on the recommendation in response to the final report.

b. Document reasons for not including a restrictive clause in
contracts that had a restrictive provision in the contract solicitation.

Army, Navy, and Defense Nuclear Agency Comments. The Army, the
Navy, and the Defense Nuclear Agency did not comment on
Recommendation B.1.b.

Audit Response. We request that the Army, the Navy, and the Defense
Nuclear Agency provide comments on the recommendation in response to the
final report.

c. Attempt to modify the eight contracts from which a restrictive
clause was omitted. The modifications should inform the contractors of the
potential organizational conflicts of interest and the restrictions imposed on
the contractors' future activities to prevent the conflicts. If the contracts
cannot be modified, other appropriate actions should be taken. At a
minimum, the contracting officers should note in contract and program
management records that a determination is required before the contractor
is awarded a subsequent contract. The determination should indicate
whether an organizational conflict of interest or an unfair competitive
advantage exists because of work performed on the contract.

Army Comments. The Army generally concurred with the intent of the
recommendation and suggested that the recommendation be revised to require
contracting officers to attempt to modify the eight contracts from which a
restrictive clause was omitted and take other appropriate action if contract
modification is not possible. The Army stated that including a restrictive clause
after contract award may be cost prohibitive or may not otherwise be in the
Government's best interest. The Army also stated that it is reviewing
contracts DAAB(07-91-D-F005, DAAA09-91-C-0341, DAAB07-91-C-J522,
MDA903-91-D-0030, and MDA903-92-D-0108 to determine whether potential
conflicts of interest exist and, if so, the actions required to neutralize, avoid, or
otherwise mitigate the conflicts.

Audit Response. As a result of the Army comments, we changed the
recommendation to require contracting officers, when contract modification is
not possible, to, as a minimum, note in contract and program management
records the need to determine whether an organizational conflict of interest
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exists before the contractor is awarded a subsequent contract. We request that
the Army provide a completion date for its planned action in response to the
final report.

Navy Comments. The Navy concurred, stating that the Navy Regional
Contracting Center, San Diego, entered into discussion to insert a restrictive
clause in contract N00123-92-D-5491.

Audit Response. The Navy comments are responsive to the recommendation.
However, the Navy did not provide a completion date for inserting a restrictive
clause in the contract. We request that the Navy provide a completion date for
its planned action in response to the final report.

Defense Nuclear Agency Comments. The Defense Nuclear Agency partially
concurred with the recommendation. On contract DNA001-92-C-0029, the
Defense Nuclear Agency stated that the contracting officer will issue a
modification to cancel tasks 6.1.5., 6.8., and 6.8.1. from the contract statement
of work because the tasks do not properly characterize the work being done but
could, if performed as stated, result in potential for future conflicts of interest.
On contract DNA001-92-C-0148, the Defense Nuclear Agency did not agree
that the contractor would have an unfair competitive advantage when bidding on
subsequent contracts because of work performed under the contract. The
Defense Nuclear Agency stated that the statement of work for
contract DNA001-92-C-0148 calls for research and analysis on very broad
strategic topic areas, and the contractor would not access program and planning
documents to gain an unfair competitive advantage. The Defense Nuclear
Agency reported that the project manager had confirmed the contractor had not
been given program-specific planning, source-selection, or proprietary
information. The Defense Nuclear Agency concluded that no compelling reason
existed to judge improper the contracting officer's decision not to include a
restrictive clause in contract DNA001-92-C-0148.

Audit Response. The Defense Nuclear Agency plan to cancel tasks 6.1.5.,
6.8., and 6.8.1. from the contract DNA001-92-C-0029 statement of work is
responsive to the recommendation. However, the Defense Nuclear Agency did
not provide an estimated completion date for the planned action. We request
that the Defense Nuclear Agency provide an estimated completion date for the
planned modification to contract DNA001-92-C-0029 in response to the final
report.

We do not agree that contract DNA0Q1-92-C-0148 has no potential to provide
the contractor an unfair competitive advantage on subsequent contracts for the
reasons stated in Appendix G. The Defense Nuclear Agency statement that the
contractor has not been given program-specific planning information,
source-selection information, or access to proprietary information does not
ensure that the contractor will not be exposed to such information during the
remainder of contract performance. Task 3.6. of the contract statement ot work
requires the contractor to provide support for the transition of topics identified
during the execution of other contract tasks to new research contracts. This task
clearly places the contractor in a position to gain information and provide advice
concerning the award of future contracts that could benefit the contractor or the
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contractor's other clients. This recommendation is intended to preclude future
potential conflicts of interest and not just correct what has occurred in the past.
We request that the Defense Nuclear Agency reconsider its position on
contract DNA001-92-C-0148 and provide additional comments in response to
the final report.

2. We recommend that the Navy Acquisition Executive and the Directors
of the Advanced Research Projects Agency and the Defense Nuclear Agency
advise contracting officers to use restrictive clauses that comply with the
Federal Acquisition Regulation subpart 9.5. The restrictive clauses should
identify the nature of the potential conflict of interest, the nature and
specific duration of the restrictions on future contractor activities, the
requirement for contractors to submit copies of agreements between
contractors and other companies on proprietary information, and the
correct waiver approval authority.

Management Comments. The Navy and the Advanced Research Projects
Agency concurred. The Defense Nuclear Agency did not comment on the
recommendation. On June 10, 1994, the Navy reemphasized to contracting
officers the need to comply with the FAR subpart 9.5. On August 3, 1994, the
Director of the Contract Management Office, Advanced Research Projects
Agency, issued a policy memorandum that provides Advanced Research
Projects Agency contracting officers a standard restrictive clause that complies
with FAR subpart 9.5.

Audit Response. We request that the Defense Nuclear Agency provide
comments on the recommendation in response to the final report.

Response Requirements Per Recommendation

Response to the final report is required from the addressee shown for the items
indicated with an "X" in the chart below.

Response Should Cover
Concur/  Proposed  Completion

Number Addressee Nonconcur Action Date
B.1.a. DNA X X X
B.1.b. Army X X X
Navy X X X
DNA X X X
B.1.c. Army X X X
Navy X
DNA X X X
B.2. DNA X X X
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Appendix A. Office of Federal Procurement
Policy Letter 89-1

EXECUTIVE OFFCE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND SUDGET
WASNGTON, O.L. 30003

OFFCE OF PREDEAAL
PROCUNEMENT FOLICY

Pelicy Latter 891 Decomber 8, 1969
TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS
SURJECT: Confiict of Intarest Pelicies Appiicable to Consultznts

L Purpese. The purpose of this Policy Letter s (a) to establish poBicy relating to conflict of
interest standards for persoss who provide comsulting services to the goverament and to its
coatractors and (b) to provide procedures to promote compiiance with those standards.

2 Astherity. This Policy Letter is lasued pursaast (o section $141 of the 1989 Department of
Defease Appropriation Act, Peb. L. 100-463, 102 Stat. 2277%0-47 (1988) (hereinafter referred Lo as
W@M?‘JWWUWW’*!(OMMWU“
US.C. section

3. Backgreuad This Policy Letter is inteaded to implement section 8141 of the Act. That
section provides, in part, as follows:
() Not luter han 90 dugs aher the date of enactment of this Act, the Administretur of the Ofles

of Podesal Procerement Pelicy shall imve 2 policy, aad aet later fhas 190 duys therealar govian-
meatwide saguintions shall be inswed vader the Olics of Nedemi Procasement Policy Act which

ont fortke
X1) conflist of lntevnst sandurds for pomons who provide snmsuiing servicss dancalbed ln
odbsection (b) and
D Indbeding such eordification, sed enfemtament reulremnats o8
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fusorents of the Usited Sasex;

() sarvisus selated 1 support of he o sbminsion of bids aad gropomis far
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[
0 identily and ovelnate Gs potansief for soallicys of inscrent that avwid b prajudicil 1 e
Intevasts of the Unlind Sutes; snd

() such ether survises sulnted 15 Sodesnl contracs as mey be apecified i the soguintions
wnder subsaction (0) %0 the autant necsary 1o ideatify and evaluste the poteniind
for ecaflics of interest thet enuld be projudicial 19 e inscresss of the Unitnd Swees.*

4. Definitions.

() “Advisory and assistance services® means advisory aad assistaace services as definod is
OMB Circular No. A-120, “Guidelines for the Use of Advisory aad Assistance Services,” dated
January 4, 1988, and axy amcadmeats thereto. Osly those compeasated services provided
pursuant to aoapersonal service contracts are covered by this Policy Letter.
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(1) Such services inchude -
() services provided by individual experts a0d consuhany;
(§) masagement and professional support services;
(i) the cooduct and preparation of studies, asalyseg, a0d evaluatioas; and
(v) engincering and technical services.

(2) Exhuions. 1 addition o the exclusions is OMB Cocular A-120, the following
services are excluded from the coverage of this Policy Letter:

() routine engineering and technical services (such as installation, Operation, of maia-
teaance of systems, equipmeat, software, compooeots, or laclities);

(é) routine legal, actuarial, auditing, and accounting sesvices; and
(ii) training services.

(®) "Ageocy’ means an execulive department speciBied ia sectios 101 of tithe $, United States
Code; » mililary departrocat specified ia section 102 of such title; a0 indepeadest establishmeat
as defined in section 104(1) of such tile; and a wholy owned governmeat corporatios fully subjeat
1o he provisions of chapter 91 of title 31, United States Code.

(¢) “Couflict of interest® means that condition or circumstance whereio a person is umablc or is
poientially unable to reoder impartial assistance or advice 1o the governmeat because of otber
sctivities or relationships with other persons, or wherein 8 persos bas an unfais competitive
advantage. .

The critical elemeat in this definition is the existence of 8 relationship or poteatial relatios-
ship that might cause an offeror, if awarded a contract, to make recommendabions of interpreta-
tions that, al the expense of the goverament, favor the interests of the offeror direatly, or those
of persons of eatities presently or potentially able to confer a beachit on the offeror.

Types of potestial conflicts include, but are pot Bmited 0, tbe folowing

(1) evaluating & costracior’s, or poteatial contractor’s products or services, where the
evaluator is or was substantially isvolved i the development or marketing of those products or
services; ‘

(2) serving as a consuhtast 10 3 contractor seeking the award of & contract (or secking to
be awarded the coatract disectly) after preparing or assisting substastially ia the preparatioo of
specifications, or other significant contzact provisions of requiremeats, (o be used ia the same
acquisition;

(3) serving as a consultani 10 a cootractor seeking the award of a contract (or seeking to
be awarded the contract directly) afier having access to source selection or proprietary informa-
Uos aot available to other persoas competing for the cootract; and

() providing advice and assistance to an agency where such advice 24 assistance could
beachi the contracioc's other clicats.
(6) Aa ‘unfair competitive advantage® exists, in addition 10 the situations addsessed in FAR
Subpant 9.5, where a contractor competing for award of asy fedesal coatract possesses
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) pmwmummummabu.m«omﬁmmpu
sutborization, or

(2) source selection No@doe that is relevant o the coolract but is oot evadlable to all
competitors, 10d

such informatios would assist (hat cootractor is obraiaing the contract

(e) “Muskeling Consullant® means any indepeadeat contracior who furnishes sdvice, informa-
UGoa, direction, or assistasce (o asy other coatracior in support of the preparation or sobeission
ol 8 bid o« proposal for a governmeat contract by sech coatractor. Aa indepesdeat contractor
is oot & marketing consultant if be or she would be readering advisory and assistance services
pursuast to aay of the exclusioas is paragraph (a)(2), sbove.

S. Exemptions. The folowing maybe exempted from the application of policies and regulations
issued under this Policy Letter:

(a) Intelligence sctivines. Services rendered in coanectioe with inteligeoce activities as defioed
in section ).4(e) of Executive Order 12333 or 2 comparable definitional section in any soccessor
otder, ot is connection with special access programs; asd

(b)  Public interest considerations. Specific cootract actioas where the bead of an ageacy grasts
2 waiver oo the basis of the public interest.

6. Policy. Agencies must comply with the lollowiag pobicies:

(a) Respoasbility for identifying and prevesting poteatial coaflicts of interest in government
contracts is shared among the government contracting oficer, the requester of the service, and
olber government officials with access to applicable information. The respoasibility for deciding
whether fo avard a particular contract, bowever, rests with the governzent contracting oficer;

(b) Priof 1o contract award, contracting officers shall take appropriate steps to ideatify and
evaluate the potential for conflicts of intesest that could be prejudicial 1o the imterests of the
United States with regard to persons who provide advisory and assistance services 10 the
government, a0d 10 take steps to avoid or mitigate any conflicts beBeved to exist; similar actions
will be take with regard to asy unfair competitive adhaatage that marketing coasullants provide
10 cootractors;

(¢) Federal cootraciing officers shall require, for contracts covered by this Policy Letter, that
the appurest successful offeror provide cestified iaformatios describing tbe narure asd extent of
any coaflicts of inicrest that may exist with respect 1o e proposcd avard. Marketing consellasts
shall also be required to certify that they hawe provided oo information 1o the coatractor
cmploying them that would give the cootractor as wafais competitive sdvantage; *

(d) Federal procurement officials shall cacourage contracton 10 coasider carefully the potes-
tiaJ for cooflicts of interest ip all of their activities sssociated with federal procurement, and shall
be seasitive to the appearance of conflicts of interest is any cootraciing actioas; and

(¢) Federal procurcment regulations that implemeat this pobicy and address conficts ofiaterest
shall take iato accoust the aced to (1) encourage particpatios of highly qualified persoas asd
firms is federal procusement programs; (2) eabasce and safeguard the Nation's industrial base;
(3) promote full and opea competition is the awwrd of government cootracts; asd (4) improve
the overall effectiveness and efficicacy of the goverament’s procuremest programs.

7. Respoasfdilities of the Defense Acquisition Regetatary Conncll and Civillan Agency Acquist-
toa Councll. The Cousncils shall promulgate the goverameat-wide regulations specified i
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section 8141 of the At withis 180 days of the effective date of this Policy Letter. Such regulations
shall coaform to tbe policies established berein. Ouly solicitations issued afer the effective date
of be regulations ase afected by Lhese policies.

8. Respoosibilies of prime cootractors employing marketing coasclusts. As individual or
Gre that enploys, retaing, of engages 08¢ Of mMOrE Meuucyummhmvh.ha
federal acquisition must submit to the coatracting ofcer, with respect 10 cach marketing
coasuhant, (he certiicates described below, if tbe mdvidual or frm s sotified that & s the
appareat successiul offeror,

(a) Conificate requieed No centiicates are required for coetracts of $200,000 or less.  For
contracts over $200,000, the contractor must file the certificate described below with respect to
cach marketing coasulant, o provide s wriftes statemeal to (he contractiag olficer giviag the
reasons why 00 such certification can be made. The reasces givea must be satisfactory to the
conuacting oficer as to why such certificate cansot be made.

(®) Contents of certificate. The certibicate to be submined must contais the folowing
(1) the name of the agency and the sumber of the sobcitation in question,

{2) the name, sddress, telepbone pumber, and federal taxpayer idestification sumber of
the marketing consuitant;

(3) the same, address, and telepbooe pumber of a responsible officer or employee of the
marketing coasultant who has persoaal knowledge of the marketing consulant’s involvemeal i
the coouact;

(Jf 8 description of the nature of the services readered by or to be readered by each
marketing consultan; .

(5) based os information provided to the contractor by the marketing consullant, if any
markeling consultant is rendering or, in the 12 months preceding the date of the certificate, has
rendered services respecting the same subject matter of tbe instast solicitation, or &irectly relating
10 such subject matter, to the government or any other elicat (including any foreign government
of person), the name, address, and telepbooe oumber of the clicat or chieats, and the aame of &
respoasible olicer or employee of the marketing coasuhtant who & knowledgeable about the
services provided 10 such clicat(s), and a description of the narwe of the servicks rendered to
such clieat(s);

(6) o statement that the persos who signs the centiicare for the prime contractor has
informed the marketing consultast of the existence of this Policy Lener and associated regula-
toas; and )

(") the signature, aame, title, cmployer's name, address, and telephoae sumber of the
persoas who signed the certificates for both the prime contractor and the maskeling consubiant,

(c) Marketing consuliont certificate. 1n addition, the prime contracior will forward to the
costracting officer a certificate sddressed 1o the goverament aod signed by the marketing
coasultant that (7) such markeling consuliant has bees toid of the existeacs of the regulations
implemeoting this Policy Letter and () such marketing consultast bas made inquiry, and to the
best of his or ber koowiedge and belief, be or sbe has provided 0 uafair competitive advantage
10 the prime costractor with respect 10 the services rendered or (0 be readered ia coanection
with the sobicitation, or that any uafair competitive advastage that, to tbe best of his or ber
koowledge and beliel, does or may exist, bas bees disclosed to the prime cootractor. Prime
coeUaciors may request such a certificate rom a marketing consuhast, or make iquiries of asy
marketing consultant, at any lime they segotiate for the marketing coasuhast's services, of
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ervurds, oot a8 award is made, to satitfy themseMves (hat the masketing coasuhant has
provided no afair compelitive advantage.

9. Respoasiillities of coatraclors providing sdvisory asd ssslstance services. Those in-
dividuals or firms providing advisory and assistance services (o he goverumea! must subenit 1o
e coolracting officer the centificate or certificates described below if the individual or firm is
notified that it is the appareat successful olferor.

(s) Cenifice required No certiicates are required for contracts of $25,000 or less.  For
cootracts over $25,000, the certificate descrided ta (b), below, must be Bled or & writtea statement
provided to the cootracting officer giving the reasons that 80 such centibcation cas be made. The
reasons gives must be satisfactory to the contracting oficer as 1o why such cestificate cansot be
made.

(b) Coniows of the carvificate. Toe certificate must cootain the following
(1) same of the agency and the oumber of the sobicitation i question;

(2) (he name, address, telepbone pumber, asd federal taxpayer idestiication aumber of
the appareat successful offeror,

(3) 8 description of the nature of the services readered by or to be reodered oo the instant
cootzact;

(4) i is be 12 months preceding the date of the cenification, services were resdered to
the governmest or any other client (including a foreign goverament or person) respecting the
same subject matter of the instant solicitation, or directly relating to such subject mantes, the
name, address, telepbone pumber of the clicot or chent(s), 8 description of the services reodered
10 the previous client(s), and the name of 3 respoasible officer or employee of the offerox who is
koowledgeable about the services readered 10 each cheat.  The ageocy and coatract pumber
under which the services were rendered must also be included, if applcable;

(5) asuatemeat that the person who signs the cenificate has made inquiry and that, to the
best of his or her knowledge and beliel, (a) 0o actual or potential conflict of interest or valaie
competitive advantage exists with respect (0 the advisory and assistance services (o be provided
in connection with the instant coatract, or (b) that any actual or potential conflitt of interest or
unfair competitive advastage that does or emay exist with resped (o the coatradt in Question bas
been communicated in writing (o the contracting off-zs or his or ber represeatative; and

(6) the signature, name, emmployer’s same, 3ddsess, and telepbooe sumber of the persoa
who signed the centificate. .

10. Respoasibilitles of Execotive Branch Ageades.

(3) Maintenance of data files. Each ageocy must maintain the certicates described by this
Policy Leter ia the contract file. Agencies may extract and categorize such information from
these files and consolidate them in 3 central registry, as appropriate, subject only to the
requirement (o safeguard informatios (1) as sequested by the subamitter of the centiicate as
conBidential, sensitive, privileged, proprietary, or otherwise sot releasable, or (2) based oo
indepeodent agency determinations ot 10 release the information pursuant to the Freedom of
Informatios Act, or other autbority.

(b) Availobilityof date. Centiicates must be made available 10 dcpartment or agency coatract-
ing officers and their superiors, advisors, or theis designees, a3 weB a3 10 inspectors general and
governmeot audit officials.
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(c) Nondisclosure of information. Ageocies and departments must protect, 10 the fullest extemt
perminied by law, all seasitive business and otber information subminied pursuast 16 any pobicy
devised of regulation promulgated pursuant to the Act. Cootractors aad cousuhants must take
case to ideatify what imformation is 0ot releassble.  Opportunity 10 50 mask soch informatios
shall be afforded to Lhe subaittes of the information af any time.

(d) Preaward conflict of inierest enalysis; special condrect provisions.  Agescy ofBcials must,
before as award of a contract s made, determine whether a coaflict of interest exists with regasd
1o those providing advisory and assistance services 10 (e goverament, or whether oa unfair
compelitive advantage exisis with respect 1o services provided by & marketing consoltant i
connection with & particulas cootreet action.  Is performing this fuaction, they may wse (s)
information from any certificates or statements previously submitted or submitted with the did
or offer in questios and (b) any othes substantive informatios available to them. The coatracting
officer shall anard the contract 10 the appareat successful offesor unless » conflict of interest or
uafair competitive advantage is believed to exist that cansot be svoided or mitigated  Finally,
before the contracting officer decides pot (o award 8 cootract based oo couflict of interest
considerations, be or she shall sotify the prime contractor, or the cootractor readering advisory
and assistance services, and provide a reasonable opportuaity to respond. Where the coatracting
officer finds that it is in the best interest of the United States 10 award the coatract sotwithst

such conflict or unfair competitive advantage, the contract Ble sbould be documented 1o refect
the basis foc that finding.

(¢) Otherinformanion This Policy Letter docs not prohibit contracting oficers from request-
ing otber information relevaat 1o the goals of this Policy Lentes. Lo addition, ia special cases, and
if approved by the bead of the contracting activity, the coetracting officer may request that the
certificates described above, be made with respect 10 8 period as long as, but 00 looger than, 36
wooths preceding the date of the certificate. .

11. Respoosidilities of tbe Feders! Acquisitioa Regulatory Covncll, Al government-wide
regulations to be issued pursuant to section 8141 of the Act will be provided 10 the Federal
Acquisition Regulatory Councl for review aot less than thirty days prior 10 publication ia the
Federal Register for public comment.

12 Remedles. Persons required to certify in sccordance with this Policy Letter’s associated
regulations but who fail (o do 30 may be determined to be incligible for award of a contract,
Misrepresentation of any fact may resuk is suspcasion or debarment, as well as peoatties
associated with false certifications or such other provisions provided for by law of regulation.

13. Informatios cootact. For information regarding this Pobicy Lener please contact Richard
A Ong, Deputy Associate Administrator, the Ofice of Federal Procwemeat Policy, 728 12
Sureet, N.W, Washingtoa, DC 20503. Telepbose (202)395-6810. .

14, Effective date. The efective date of this Policy Letier is 30 days fom the date of issuance
on the first page.

1S. Sunset review date. This Policy Leter will be reviewed three years from the date of issuance

and every three years thereafier to ensure accuracy and relevancy. This review must include o
teexaminatios of the thresbold amousts in the light of any changes made in (be small puschase

amoust provided for in FAR Past 13.

ALLAN V. BURMAN
Administrator Designate
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Regulation Subpart and Provisions

SUBPART 9.5—ORGANIZATIUNAL AND
CONSULTANT CONFLICTS OF INTEREST

9.500 Scope of sadpart.

This sobpart-—

(®) Prescrides responsibilities, geoeral sules, and proce-
dures for identifying, evaluating, and resolving orgmins-
Sonal conflicts of interest;

(b) Provides examples © assist contracting officers @
applying these rules and procedures 1o individual contact-
ing sitzations; and

(¢) Lmplemants section 8141 of the 1989 Department of
Defense Appropriation Act, Pub. L. 100-463, 102 Sut
27047 (1988) and Office of Federsl Procurement Policy
(OFPP) Letier 89-1, Conflict of Imterest Policies
Applicable 10 Consublants.

9.501 Deflaitions.

“Marketing coasakant® means any independent contrac-
tor who furnishes advice, information, direction, or assis-
@nce © an offeror or any other congacax in support of the
preparation or submission of an offer for & Goverameat
contract by that offeror. An independest contractor is 80t &
marketing consultant whea rendering—

(¢) Routine legal, actuarial, suditing. and sccounting
services: and

(&) Training services.

“Organizatonal conflict of interest” means that becaase
of other activities or relationships with other persons, 3 par-
soa is unable or potentially unsbis w0 reader impaniial
assistance or advice 10 the Government, or the persoa’s
objectivity in performing the contract work is or might be
otherwiss impaired, or & person has as wnfair competitive
advantage. -

9.502 AppBcadbliey.

(a) This subpart applies 10 contracts with either profk or
ponprofit organizations, including scoprofit organizations
created largely or wholly with Goverameat funds.

(») The applicability of this subpart is sot limited © any
paruicelar kind of acquisition. However, organizational
conflicts of interest are mors likely © occwr in cootracts

n
(1) Management Support servicas:
(2) Consukant or other professional services
(3) Contracior pesformance of or assistance in techni-
cal evalmtions; or

(4) Sysiems engincering and techaical direction work
performed by s contractor that does not have ovenall
coatractual respoasibility for development or prodac-
toR.

(¢) Aa organizational coaflict of inlerest may result
whea faciors cresie an sctual or potential conflict of inter-
st 08 an instant contract, or when the manure of the work ©
hpafamdmuhumtmmmnxmlu
potential conflict of interest on a futwe acquisision. In the
latier case, some restrictions oa future activities of the con-
tracaor may be required.

" @ Acquisitions subject 10 anique agency organizational
conflict of inscrest xateics are excluded brom the require-
roengs of this subpart.

9583 Waiver.

The agency bead or § designee may waive my geoeral
ruls or procedare of this subpart by determiniag that its
spplication ia 8 parvcular sitmtion would aot be i the
Government's interest. Any request for waiver mast be i
writiag, shall set forth the exiont of the coaflict, and
requires approval by the ageacy bead or & designes.
Agency beads shall act delegaie walver suthority below the
level of head of a contracting activity.

9.504 Coatracting officer responsihilities.

(a) Using the general rules, procedures, and examples in
this subpant, coatracting officers shall asalyze planned
acquisitions ia order ©—

(1) 1deatify and cvalusts posestis] organizational
conflicts of interest as early i the scquisition process as
possible; and

(2) Avoid, neatralize, or mitigase significant potential
conflicts before congact swad.
®) Conuacting officers should obtain the advice of coun-

sel and the assisance of approprisse echnical specialists in
evaluating powential conflicts and in developing any neces-
sary solicitation provisions and contract cleses (see 9.506).

(c) Before issuing 8 solicitation for 8 congact that may
involve a significast poteatial cosflict, the coa-
tracting officer shall recommend 10 the bead of the coe-
tracting activity a courss of acion for resolving the conflict
(see 9.5086).

(9) In fulfilling their responsidilities for identifying and
resolving poteatial conflicts, conracting officers should
anﬂwﬁngwunmwm
tracting officer’s judgment aced be formally documented
oaly whea a substantive isse concerniag potential organi-
zational conflict of interest exiss.

(¢) The contracting officer shall swasd the contract 10 the
apparent successful offeror saless & conflict of interest is
determined 10 exist that cansot bs svoided or mitigated.
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Befare determining © withhold award based on conflict of
interest considerations, the contracting officer shall notify
um.provideu\emwa.ndanovmel
contractor & reasonable opportanity © respond. If the con-
tracting officer finds that it is in the best interest of the
United Staes 0 sward the contract sotwithsanding 2 con-
flict of inierest, 8 request for waiver shall be submited in
accordance with 9.503. The waiver requext and decision

cution by other contraciors. Therefore this contracior
should not be in a position 10 make decisions favexing its
own products or capabilities.

9.505-2 Preparing specificatioas or work statements.
(aX(1) If s contracior prepares and furnishes complete

specifications covering soodevelopmental ilems, 10 be used

in a competilive acquisiton, that contracior shall not be

shall be included in the contract file. allowed 0 furnish these items, either as 3 prime contractor
9,508 General rules. or as s subcootraciwor, for a reasonadble penod of tume
The general rules in 9.505-1 through 9.5054 prescribe including. ot least, the duracion of (e initia) production

limitations on contracting as the means of avoiding, oeu- contract. This rule shall scx apply 0-—
walizing, or mitigating organizasional conflicts of interest () Contraciors that furnish t Government request
specifications or data regarding 8 prodoct they pro-

that might otherwise exist in the maied sitiations. Some vide, even thongh the specifications or data may bave
illustrative exampies sre provded ia 9.508. Conflicts mey bees paid for separaiely or in the price of the prod-
arise in situstions aot expressly covered in this section s or

9508 or in the examples : 9.508. Each zg :_- (i) Sitaatioas ia which coatracwors, acting ss
wacting situation should be examined on s industry represeatatives, belp Governinent agencies
particular facts and the aazre of the proposed contract, The prepars, refine, or coordiaate specifications,
exercise of common sense, good judgment: snd sound dis- regardless of soarce, provided this sssistance is
cretion is required in both the decision on whether 8 signif- supervised and controlled by Governmest represents-

icant potential conflict exists and, if i does, the develop- tives.

ment of an appropriaie means for resolving it. The two (2) I u single contractor drafis compiese specifica-

underlying principles aro— ticas for soadevelopmental squipment, it should be
(a) Preventing the exisieace of conflicting roles that eliminated for a reasonable sime from competition for

might bias a contractor's judgment sad production based on the specifications. This should be

(b) Preventing unfair competitive advantage. In addi-
toa 10 Lhe other situstions descrided in this subpert, aa
vofair compelitive advastage exists whers 8 contractor
competing for award of sny Federal contract

done in arder 1o svoid & sitmtion in which the contrc-
tor could draft specifications (svoring its own products
or capabilities. In this way the Government can be
assured of gegting snbiased advice as 1 e content of

possesses—
(1) Proprictary information (as defined ia 3.104-4()
that was obuined from a Government official withomt
proper authorization; of
(2) Source selection information (as defined in 3.104-
4(k)) that is relevant 10 the contract but is not available ©
al) competitors, snd such information would assist that

the specifications and cam avoid allegations of
favoritisra i the sward of production contacts.

(3) In development work, i is normal © select fims
that have dooe the most advanced work in the field.
These firms can be expecied 10 design and develop
sound (heir ows prior knowiedge. Development com-

congracwor in obtaining the contract tracsors can frequently stant production earfier and more
Imowledgeably than firms that did act participae in the
9.50S8-1 Providing systems eagiseering and technical and s can affect the time and quality of
direction. production, both of which are important o the
(2) A contracwor that provides sysems engineering and Governmeat. Ia many insances the Government may
technical direction for 8 system but does a0t have overall have financed the development. Thus, while the devel-
@ww,hhtvdqnutbmr opment contractor hes 8 competitive advanage, i is an
tion, sssembly, and checkowt, or it production shall act (1) anzvoidable one that is a0t considered wafair; hence mo
be awarded a contract © supply the system or any of its prohidition should be imposed.
major components or (Z) be a subcontraciar or consultasg ®X1) If 2 contracior prepares, or assists is prepering, 3
to a supplier of the sysiem or any of its major work staicment 10 be med i competitively acquiring s sys-
e Or services—or provides material leading directly, pre-
dictably, snd without delay 10 such 3 work sttement—that
cootracior may aot supply the Sysiem, major components
of the sysiem, or the services snless—

(b) Sysiems engincering includes & combination of sub-
stantially all of the loflowing activities: determining speci-
fications, identifying and resolviag iaterface problems,
developing test requiremeats, evaluating test data, and () it is he ole soure;
supervising desiga. Techaical direction includes a combil- (i) I has parucipated ia the development and
nation of substantially all of e following activities devel- design warks or
oping work siaements, dstcrmining parameters, disecting (i) More an one contractor has deen involved
other contraciors’ operations, and resolviag \echnical con- i preparing the work statement.
troversics. In performing these activities, 8 contractor occe- (2) Ageacies should sormally prepare beir own
pics 8 highly influcndial and responsidle position is dewer- work saiements. Whes COBTECION asSistance is Beces-
mining a sysiem’s basic concepts aad supervising their exo- sary, the contraceor might oftes be in a position 10 favor
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its own products or capsbilities. To overcome the poesi-
blicy of biss, contraceors are prohibited from supplying
a system Or services acquired on the basis of work sae-
ments prowing out of their services, onless excepied in
subparagraph (bX1) of this secoon.

(3) For the reasons given in 9.505-2aX3). 0o profs-
bidons are imposed on development and design contrac-
o3,

9.505-3 Providiag techaical evalation or sdvisory and
assistance services.

Contracts involving (a) lechnical evaluations of other
contraciors’ offers or products or (b) advisary and astis-
wance services (see 37.201) shall not genenally be swarded
10 a contractor that would evaluate, or advise the
Govemment conceming, its owa products or activities, or
those of 8 compedior, without proper safeguards 10 ensre
objecﬁviwwpumucovuum'shmhlﬁs
connection, consult OMB Circulsr No. A-120, Guidelines
for the Use of Advisory and Assistance Services, OFPP
Policy Leaer 89-1, Conflict of Inierest Policies Applicable
10 Consultants, snd implementing agency regulations.

9.505-4 Obtaining access to proprietary informatios.

(2) When a contracior requires proprictary infarmation
from others © perform 2 Government contract and caa uss
the leverage of the contract 10 obtain it, the contracior may
gain an unfair competitive advaniage unless reswictions are
imposed. These restrictions proiect the information and
encourage companies 10 provide it when necessary for coo-
tract performance. They are not intended 10 protect infor-
mation (1) fumished voluntarily without limiutions on its
use or (2) available 10 the Government or contracr from

@)Aw“pﬁuwnmwm
mation of other companies in performing advisory and
assisance services far the Government must agree with the
other companies 10 protect theis information from wnae-
thorized use or disclosure for as long as i remaing propei-
mandnhh&omduhhfmm‘mkrnyn-
pose other thea that for which it was furnished. The coe-
wracting officer shall obtain copies of these agreeroents and
ensure that they are property executed.

(¢) Contractors also obtaia proprietary and sowrcs
selection information by acquiring the services of markst-
mmnauwbmm-u@
sition, may give the contracior an unfair competitive
sdvanuge. Convaciors should make inquiries of markst-
m;umnmuumummmu
provided no eafair competitive advaniage. Ses the cortifi-
cation required for conwaciors and marketing consultants
in the provisioa st 53.208-7.

9.506 Procedwres.

(a) If informmion conceming prospective contraciors is
necessary 1 identify and evalusie potential organizational
conflicts of interest or © davelop recommended sctions,
unmmdmmm
been filod conwraciing officers should first seck the infor-

®anon fron withis e Governmant or from other readily
svailable sources. Govermment sowces inclode the (iles

and the knowledge of persoanel withia the contracung
M@tmmgmuml contract
mwmnnwmdﬂam
wich contract financing. Noo-Government soarces include
publications and commercial services, such as credit rating
services, tade and financial joornals, and business direcio-
fics and regisiers.

(®) U the conwacting officer decides that a particular
scquisiton involves 4 significant potential organizanonal
fmﬂiao(inmlbemﬁudrwm,hefm
issuing the soliciation, subait for approval © the chief of
fhemuo&ne(unleulmhnloﬁdnhda-
ignated by the agency)—

(1) A wricen analysis, incloding & recommended
course of action (or svoidiag, neotralizing, or mitigating
the conflict, based on the general rules @ 9.505 or on
another basis not expressly stated in that section;

(2) A drah solicitation provision (see 9.507-1); and

(3) U appropriate, s proposed contract clause (see
9507-2).

(c) The approving official shall—

(1) Review the contracting officer’s analysis and rec-
ommended course of action, inchuding the draft provi-
sion and any proposed clanse;

(2) Consider the benefits and detriments 1o the
Government and prospective conraciors; snd
. GQ.Ammdﬂy.cnjuumm
ia writing, :
(€) The contracting officer shall—

(1) Include the approved provisioa(s) and any
::mdm:)hm»lkiﬂuawmmw

(2) Consider additional information provided by
anmhmbhnﬁdnﬁmu

dunng oegotatons,

(3) Before awarding the contract, resolve the conflict
or the poential conflict i & manner consisient with the
approval o other direction by the head of the contract-
ing sctivity, snd

{4) Rewis afl ceriificates sobmitted i accordance
with the provisions st 52.209-7 and 52.209-8 in the con-
tract file.

() U, during the effective period of any restriction (ses
9.507), & contracting office ansfers acquisition responsi-
bility for the iem or symem involved, it shall aodfy the
successor conracting office of the restriction, and send 8
copy of the contract under which the resuriction was
imposed.

9.507 Solickation provisions snd contract clanse.

9.587-1 Solicitation previsions.

(a) As indicaed i the general rales in 9.503, signifi-
cant potennal arganuzanonal coaflicts of crest sre sor-
mally resolved by inposing 50tne restraist, epproprisis ©
the nacure of the conflict, wpon the coneracior’s eligidility
for future contacts or subcootracts, Therefore, affecnd
solicitanons shall contaia 8 Provision thas—-

(1) Invires offerory’ atieation © this sobpart
(2) Staes the sanare of the posential conflict 25 sees
by the contracting officer;

38




Appendix B. Applicable Federal Acquisition Regulation Subpart and Provisions

(3) Swes the nature of the proposed restraimt  wpoR
funmre contrackr activities: and

(4) Depending on the nature of he acquisition, smaes
whether ar pot the terms of any proposed clause and the
application of this subpart 10 the contract are subject ©
negokiation.

(®) The contracting officer shall insert the provisions at
52.209-7, Organizational Conflicts of Iaterest
Centificaie—Marketing Consultants, in solicitations, other
than sealed bids, if the contract amount is expecied W0
exceed $200,000

{c) The contracting officer shall insert the provision &
52.209-8, Organizational Conflicts of Interest
Certificate—Advisory and Assistance Services, in solicits-
tions for advisory and assistance services if the coatract
amount is expected 1o exceed $25,000.

)] Thewowmwwmbnmawmmd(c)d
this subsection shall not be used in soticitadons for—

(1) Services excluded in secuion 37.204;

(2) Routine engineering and technical services (such
as installation, operation or maintenance of syswems,
equipment, software components, or facilicies),

Q) Routine legal, actusrial, suditing and accounting
servicess

(4) Training services; and

(S) Services rendered in connection with intclligencs
activities defined in section 3.4(¢) of Executive Order
12333 or a companable definitional section in any succes-
sor order, Of in connection with special sceess programs.

9.507-2 Contract claase,

(a) If, a8 a condition of award, the comractor's eligibili-
ty for future prime contract or subcontract swards will be
restricied or the contractor must agres 10 some other
restraint, the solicitation shall contais 8 proposed clause
that specifies both the nsture and duration of the proposed
restraint. The contracting officer shall include the clause i
the contract, firm pegotiating the clause’s final erms wich
the successful offeror, ilkh:ppmprmzmdo»(ua
9.506(d) of this subsection).

(b) The restraint imposed by a clause shall be Limited ©
a fixed term of reasonable duration, sufficient (o avoid the
circumstance of wnfair competitive advaniage or powential
bias. This period variss. &t might ead, for example, when
the first production conwact using the contracior's specifi-
cations or work satement is awarded, or it migit extend
through the entire life of a sysem for which the contracior
In every case, the restriction shall specify \ermination by &
specific date or spoa the occurreace of sa identifiable
cvent

9508 Damplas

The cxamples in paragraphs (3) twroogh (1) following
lusras sitostions ia which questions concerning organs-
zational coaflicts of interest may arise. They ase a0t all
inclesive, but are intended 1 help the contracting officer
spply the general rules in 9505 1 individoal coniract sicme-
tions.

(2) Company A agrees © provide symems enginoering
and echaical directios for the Navy on the powerplam for

4 group of submarines (i.e, rbines, drive shafis, pro-
pellers, exc.). Company A should not be allowed 1o sapply
any powerplant compooents. Company A can, bowevez,
supply components of the submarine unrelsied © the pow-
arplant (e.g., fire control, navigaton, etc.). In this example,
the sysiem is the powerplant, not the submarine, and the
ban oo supplying components is limited 10 those for the
sysiem oaly.

(®) Company A is the sysiems engineering and technical
direction contracier for sysiem X. Afier some progress, but
before completion, the system is canceled. Later, system Y
is developed © achieve the same purpases as sysiem X, but
io » fundamentally different fashion. Company B is the
systems engineering and technical direction contracwor for
sysiem Y. Company A may supply sysiem Y or its compo-
[ .8

(c) Company A develops ncw electronic equipment and,
83 2 result of this development, prepases specifications.
Company A may supply the equipment.

(&) XYZ Tool Company and PQR Machinery Comparry,
representing the American Tool [nstitute, work under
Governmeat supervision and control 10 refine specifica-
tons or 10 clarify the requirernents of a specific acquisition.
These companies may supply the item.

(e) Before sa ADP equipment acquisition i conducted,
Cocpmny A is awarded s contract 1© prepere data sysiem
specifications and equipment performance criteria 0 be
ssed a5 the basis for the equipment competition. Since he
specifications are the basis for selection of commercial
hardware, 3 potential conflict of inlerest exists Company A
should be excluded from the inital folow-on ADP hard-

(N Company A receives a contract 1 define the detalled
performance characteristics sa agency will require for pur-
chasing rocket fuels. Company A bas aot
developed the particular fuels. When the definition contract
% swwrded, i i3 clear © both parties that the agency will
ase the performance characieristics arrived at 10 choose
competitively 3 contracior 10 develop or produce the fuels.
Company A may a0t be swarded this follow-0o contract.

() Company A receives 8 contract 10 prepare 3 detailed
plm for sciendfic and wchnical wuining of = ageecy’s par-
onasl Rk suggests 8 curriculom fat the agency endorses
nd wcorporases is its request for proposals © mstiostions
© emablish and conduct the wainiag. Company A may act
be swardad & contract 0 conduct te training.

) Company A is selecsed © study the e of lasers s
commenicagoas. The ageacy latonds 10 ask that firms
Goiag rescarch in the feld maks proprictary iaformation
svailsble w Company A. The coatrsct must require
Compasy A © (1) entar into agreements widh thess firms ©
prosect any propriciary informatioa they provide and (2)
refrain from using the information ia supplying tasers ©
the Government or for any purpose other thas that for
which & was iniended.

(T) Aa agency that regulases an industry wishes © develop
a sysiers for evaluating and processing license applicacions.
Contractor X helps develop the system and process the
spplications. Conracaar X should be prohibiied from acting
28 a consultant ©© any of the applicants during is period of
perfarmance and for a reasonable period thereafier
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§2.209-7 Organizational Cenflicts of Interest
Certificate—Marketing Consallants.
As prescribed In 9.507-1(b), heent e foDowing provi-
slomx
ORGANIZATIONAL CONRUICTS OF INTEREST
CERTIFICATE—MARKETING CONSULTANTS

(NOV 1990)
(2) Definitions.
(1) “Marketiog consulisat” means any independent
contractor who fursishes advies, information, direction,
or assistance 40 an offeror er my efher coniracior in sup-

port of the preparation or sibmission of an offer for &
Government contract by thet offroc.  As independent
Contracior is oot & marketing consultant whes reader-

() Services excluded in FAR 37204;
(ii) Routine engincesing and tecbaical services

(such as installation, operation, or mainienance of gys-

tems, equipment, software, components, or {acilities);

(lil) Routine legal, actuarial, auditing, aad
accounting services; or
(iv) Training services.

(2) Organizational conflict of interest means that
because of other activities or relationships widh other
persons, & person is unable or poientially unable © res-
der impertial assistance or advice 10 the Government, or
the person’s objectivity in performing the contract work
is or might be otherwise impaired, or a persom has =
uafair competitive advantage,

(®) An iadividual oc firm that employs, retains, or
engages contractually one or mare marketing consulants in
connection with a contract, shall submit 10 the coaracting
officer, with respect 10 each dwrketing consultant, the cer-
tificaies described below, if the individual or firm is sctified
that it is the apparent successful offeroc.

(¢) The certificate’ must comain the following

(1) The name of the ageacy and the sumber of the
solicitation in question.

(2) The mame, address, seicphone number, and feder-
al taxpayer identification aumber of the masketiag con-
sltant,

(3) The aame, address, and iclephone sumber of 8
responsible officer or employee of the marketing con-
sultant who has personal kmowledge of the marketing
consultants involvement ia the contract

(4) A description of the nature of the services rea-
dered by or 10 be rendered by the marketing conssltant.

(5) The mame, address, sad iclephooe sumber of the
client or clients, and the name of a responsibie officer or
employee of the marketing consultant who is knowl-
edgeable sbout the services provided 10 sch clieni(s),
and a description of the asswe of the services seadered
 such cliemt(s), i, based e information provided ©
the Contractor by the mariutiag consuliart, sny market-
ing consultant is rendering ex, in the 12° months preced-
ing the dats of the coertifiente, hes rendered services

© ¥ ogpuoved by G haad of e sanuneting ssivity, Gis pusied mey b lmenend
e Mombs

respecting the same subject matter of the instast solici-
tation, or directly relating ® sach subjoct matier, 1 the
Governmest or any other clist (ncluding any forcign
governmesat o persos).

(6) A statement that the parsoa who sigas the certifi-
caie for the prime Contracter has Informed the market-
ing consultant of the existence of Subpart 9.5 aad Office

of Federal Procurement Policy Leser 89-1.

(7) The signature, name, title, ompioyer's aame,
address, sad teiephone sumber of the persons who
signed the cartificases for both the apparest succemful
offeror and the marketing conswitant.

(9) In addition. the apparont successfl offeror shall for-
ward © the Contracting Officer & cartificass signed by the
marketing consultant that the marketing consuitant has
been w0id of the exissemce of Swbpart 9.5 and Office of
Fedaral Procuremsent Policy Lemer $5-1, and the markating
consuitant hes made inquiry, sad 10 the best of the consul-
tant's knowiedge and belief, the consuitant has provided no
uafair competitive advantags 1 the prime Contracxr with
respect 0 the services remdered or © be sondored in coe-
aection with the solicitation, or that amy wafair competitive
advaatags hat, ©0 the best of the coasultant’s knowiedge
and belief, does or may exist, has been disciosed ©0 the
offeror. *

(e) Failure of the offeror 10 provide the certifications
may result in the offeror being desermined ineligibie for”
sward. Misrepresentation of asy fact may result is the
assessmont of pensities associamed with false certifications
or sach other provisions provided for by lsw or regalation.

(End of provision)

$2.209-8 Organizational Conflicts of Interest
Certificato——Advisory and Amistance Servicss.
. As prescribed i 9.507-1(c), insert the following provi-

SERVICES (NOV 1991) |
() “Organizational coaflict of interest™ means that
becamse of other activitios or reiationships with other per-
508, 3 porson is enable or powsatially sasbis © reader
impartial assistance or advics 10 the Government, or the
person’s objectivity in performing the contract work is or
might be otherwise impaired, or a person has aa wafair

competitive advantage.

(®) Aa offeror notified that it is the appareat saccessftl
offercr shall provids the certificass described in paragraph
(c) of this provision.

(€) The certificate must contain the followiag:

(1) Name of the agency and the susmsber of the solici-
tation in question.

(2) The name, address, telephone nusnber, and foder-
al taxpayer idomtification number of the apparent sec-
cessful offeror.

(3) A descriptios of the mature of the services rea-
dered by or 10 be rendered on the instant comaract.
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(4) The same, sddrem, telepbooe namber of the
client or client(s), a descrigion of the services rendered
10 fe previous chent(s), sd the asme of & sesponsible
officer or employee of the efferor who |s knowledgeable
abost the services readesd 10 cach client. if in the 12°
mmmuudumm
weee readered 10 the Coversment or say other clieat
(ncluding ¢ foreign government or person)
the same subject maties of e lnstant soliciation, of
directly relating 1 such subject matier The agercy ond
contract sumber under which s services were readered
must also be Included, f agplicable.

© I cpproved b o band of 0 cxsmetng wiviy, i paried smy b hmasnd
ww M amts
(+)) Ammuummmuun-
mmmmuuumwdmuu
mupwmnuﬂcmumﬂnd
Interest or wafals competitive sdvaatage exists with
mnudmummnup
vided in connection with the lastant cootract, or that say
nﬂamumdwawmw&
ﬁwmmueubuaquhﬁaumbu
contract ia question has beca communicated i wiking

10 the Contracting Officer or his or her representatives.

(6) The signahwe, name, employer’s same, addrens,
and telephone number of the person who signed the cor-
tificate.

() Failure of the offeror 1 provide the cestification
may result In the offeror being determined ineligidhs for
sward. Misrepreseatation of sy fect may resvlt in the
asscsament of penalies associated with false certiice-
tons or such other provisions provided for by law or
regulation.

(End of provisios)
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Appendix D. Summary of Prior Audits and
Other Reviews

General Accounting Office

On October 20, 1993, the General Accounting Office announced Project
No. 966588, a survey to determine what Federal agencies are doing to avoid
potential conflicts of interest by their consulting services contractors, and
whether sufficient information exists to determine where potential conflicts
exist. Within DoD, the General Accounting Office reviewed consulting service
contracts awarded by the Naval Command, Control, and Ocean Surveillance
Center, San, Diego, California; the Naval Air Warfare Center, Weapons
Division, China Lake, California; and the Navy Regional Contracting Center,
San Diego. As of July 21, 1994, the review is in progress at Naval Sea
Systems Command, Arlington, Virginia; Naval Air Systems Command,
Arlington; Office of the Chief of Naval Research, Arlington; Navy Regional
Contracting Center, Washington, D.C.; and Military Sealift Command,
Washington, D.C. The Chairman, Subcommittee on Federal Services, Post
Office, and Civil Service, Senate Committee on Governmental Affairs,
requested the audit.

Report No. GAO/NSIAD 91-60 (OSD Case No. 8382), "Test and Evaluation -
The Director, Operational Test and Evaluation's Controls Over Contractors,"
December 1990. The report states that the Institute for Defense Analysis, a
federally funded research and development center, used contractors who had
worked on programs to perform operational test and evaluation of those
programs. The report also questions the objectivity of the Institute for Defense
Analysis because of its work for DoD organizations responsible for system
acquisition and development testing. The report recommended that the
Director, Operational Test and Evaluation, DoD, require the Institute for
Defense Analysis to disclose possible conflicts of interest. The Director
concurred, and stated that in November 1990, the Institute for Defense Analysis
implemented procedures to provide to the Director, Operational Test and
Evaluation, DoD, information on any consultant working on operational test and
evaluation projects for which any appearance of conflict of interest could exist.

Report No. GAO/NSIAD 90-119 (OSD Case No. 8026-A), "Consulting
Services - Role and Use in Acquiring Three Weapons Systems," August 1990.
The General Accounting Office evaluated DoD use of consulting services in
acquiring the Army's fiber optic guided missile, the Navy's V-22 tiltrotor
aircraft, and the Air Force's Peacekeeper Rail Garrison missile basing system.
The report does not identify conflicts of interest, but stresses the need for
Government awareness of consultant employment relationships to make
informed judgments about potential conflicts; the need to evaluate conflicts of
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interest on a case-by-case basis; and the use of appropriate contract clauses to
avoid or mitigate identified conflicts. The report does not contain any
recommendations to DoD concerning organizational conflicts of interest.

Inspector General, DoD

Report No. 92-OIG-01, "Independent Cost Estimating for Major Defense
Acquisition Programs," February 5, 1992. The report states that two principal
support contractors for Air Force programs prepared the cost estimates for those
programs. This practice was not conducive to the preparation of an estimate
free from influence by program advocates. The report recommended that the
Assistant Secretary of Defense (Program Analysis and Evaluation) revise
DoD Directive 5000.4 to require that the Cost Analysis Improvement Group
review and approve the use of all contractors in preparation of independent cost
estimates to preclude conflicts of interest. ~ The recommendation was
implemented in a revised directive that became effective November 24, 1992.

Report No. 91-115, "Consulting Services Contracts for Operational Test and
Evaluation," August 22, 1991. The report states that the Military Department
operational test agencies frequently used the same services contractors to
support operational tests for major Defense acquisition systems that participated
in the development of the systems. As a result, operational tests may not attain
the desired impartiality and independence, test assessments may be biased, and
systems may be produced and deployed with unknown performance limitations.
The report states this situation fits the general description of an organizational
conflict of interest even though it is not one of the specific examples mentioned
in FAR subpart 9.5. The report recommended that the Director, Operational
Test and Evaluation, DoD, revise DoD Directive 5000.2 to require program
managers to maintain a list of all advisory and assistance services contractors
and subcontractors that participated in the development, production, or testing
for major Defense acquisition systems. As of July 28, 1994, the revision was
not issued because numerous additional changes to the directive are required as
a result of recent legislation.

Report No. 91-042, "Software Engineering Support Contracts for
Intercontinental Ballistic Missiles," February 6, 1991. The report states that a
potential for organizational conflicts of interest existed because a contractor
assisted the Peacekeeper Rail Garrison Program Office in determining work
requirements and resources and later performed the work. The report made no
recommendations.

Report No. 90-092, "Quick-Reaction Report on the Audit of the Procurement of
Contract Reconciliation Services by the Defense Logistics Agency," July 2,
1990. The report states that Defense Logistics Agency had contracted with a
large public accounting firm to reconcile DoD contracts. Some of the
contractors could have been clients for whom the accounting firm provided audit
or management consulting services. In such cases, the accounting firm could
have a conflict of interest. The report recommended modifying the contract to
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prohibit the accounting firm from reconciling DoD contracts with clients of the
accounting firm. On August 10, 1990, the Deputy Comptroller, Defense
Logistics Agency, gave written notice of the prohibition to the contractor and
directed the contracting officer's technical representative to enforce it.

Report No. 89-104, "Acquisition of the MK-50 Torpedo Program," August 29,
1989. The report recommended that Naval Ocean Systems Center include
restrictive conflict of interest clauses in contracts for support services. The
Naval Ocean Systems Center implemented the recommendation.

Report No. INS 88-002, "Inspection of Defense Supply Service-Washington, "
February 22, 1988. The report states no formal means ensured that follow-on
contracts for related work are not awarded to contractors restricted from bidding
because of conflict of interest clauses in previous contracts. The report
recommended that the Defense Supply Service-Washington publish a list of
contractors that were restricted from bidding.  Management agreed to
implement the recommendation.
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Appendix E. Summary of Questionnaire
Responses

The Inspector General, DoD, was requested to obtain answers to
seven questions during the audit. We included the questions in a questionnaire
to 46 DoD contracting activities. The questions and the responses received are
summarized below.

Question 1, Number of Filed Conflicts of Interest Certificates

How many organizational conflict of interest certificates have contractors filed
with your activity since the requirement became effective on October 22, 1990?

Response Summary. Of the 46 contracting activities responding to the
questionnaire, 9 contracting activities reported receiving a total of 31 certificates
from October 22, 1990, through December 31, 1992. One contracting activity
stated it obtained certificates but did not provide the number received, and
7 contracting activities did not answer the question. The other 29 contracting
activities reported receiving no certificates.

Audit Comment. DoD does not have a data base identifying the numbers of
certificates filed, and this information was not readily available at most of the
DoD contracting activities. The DoD contracting activities should have
obtained more certificates than were reported as received. Certificates were not
received because contracting officers did not always include in contract
solicitations the FAR provisions that required the certificates, contracting
officers did not notify apparent successful offerers to submit the certificates
when the FAR provisions were in the contract solicitations, and successful
offerers did not file the certificates when tendered the contracts. See
Finding A.

Question 2, Reports of Conflict or Unfair Advantage

Were there any instances where an apparent successful offerer reported an actual
or potential conflict situation or unfair competitive advantage that they identified
as significant?

Response Summary. Of the 46 contracting activities, 4 reported that in

5 instances the contractors reported a potential or actual conflict of interest that
was considered significant.
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Question 3, Making Information Available

Do contracting officers at your activity and program officials supported by your
activity believe that making more conflict of interest information available to the
Government and placing increased emphasis on a preaward review for the
presence of conflicts of interest have increased the likelihood that the
Government will receive unbiased advice from its consultants?

Response Summary.

Yes 26
No 12
No opinion 8

The 12 contracting activities, which did not believe that making more
information available and emphasizing preaward reviews were useful, stated that
locally prepared guidance and the FAR guidance on procurement integrity and
conflicts of interest that existed before OFPP Policy Letter 89-1 were sufficient.

Question 4, Lessening the Likelihood of Unfair Advantage

Do contracting officers at your activity and program officials supported by your
activity believe that the requirements in FAR subpart 9.5 have lessened the
likelihood that consultants or marketing consultants will attempt to obtain an
unfair competitive advantage?

Response Summary.

Yes 20
No 11
No opinion 15

Contracting activities that did not believe that the amended FAR subpart 9.5
was helpful in preventing contractors from gaining an unfair competitive
advantage offered the following reasons: the FAR guidance is vague and
difficult to understand, and the revised guidance added no additional benefits
over previous guidance.
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Question 5, Sufficient Means Existed to Obtain Unbiased
Performance

Do contracting officers at your activity and program officials supported by your
activity believe that sufficient means existed before OFPP Policy Letter 89-1 for
obtaining unbiased contract performance and discouraging the obtaining or
exploitation of unfair competitive advantage?

Response Summary.

Yes 13
No 20
No opinion 13

The contracting activities providing positive responses generally stated that
sufficient conflict of interest requirements were already in the FAR and in
locally prepared provisions and guidance.

Question 6, FAR Procedures Understandable

Do contracting officers at your activity and program officials supported by your
activity believe that the procedures in FAR subpart 9.5 are understandable and
easy to implement without great expense to the Government or contractors?

Response Summary.

Yes 34
No 9
No opinion 3

Audit Comment. Although the majority of the contracting activities provided
positive responses, interviews with individual contracting officers showed that
many contracting officers did not have a good understanding of the certification
requirements. See Finding A.

Question 7, Changes to the FAR

Do contracting officers at your activity and program officials supported by your
activity believe that any changes should be made to FAR subpart 9.5?
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Response Summary.

Yes 13
No 30
No opinion 3

Changes recommended by the contracting activities included:

o Rewrite in language that can be readily understood by nonlawyers,
and provide additional details about the procedures to follow.

o Delete the exemption for the services excluded from the definition of
advisory and assistance services by FAR 37.204 because conflicts of interest can
occur on any type of acquisition. [FAR 9.507-1(d) pertains.]

o Include a standard provision so that every time a provision is required
approval does not have to be obtained. [FAR 9.506 pertains.]

0 Address conflicts of interest avoidance plans as a tool to identify and
avoid potential conflicts of interest.

o OFPP should review the need for standard clauses relating to
organizational and consultant conflicts of interest for those contracting efforts
that consist of research and development but involve significant contractor
engineering support. OFPP should offer guidance on when to use those clauses,
especially in the event the contracting officer determines that the use of such
clauses will significantly and negatively affect competition.
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Appendix F. Proposed Federal Acquisition
Regulation Changes

9.507-1, "Solicitation Provisions"

Add (e) as follows:

(e) The contracting officer shall obtain the certificates required by the provisions
at 52.209-7 and 52.209-8 or a written statement giving reasons why the
certifications cannot be made from all offerors with initial proposals, and
evaluate any information therein which might indicate the existence of an
organizational conflict of interest. If the contracting officer determines an
organizational conflict of interest exists which might preclude award to any
otherwise eligible offeror, the contracting officer shall provide written notice to
such offeror as prescribed in 9.504(e). If the contracting officer determines that
an offeror with a potential organizational conflict of interest should remain in
competition and that award to such offeror is in the best interest of the United
States, the contracting officer shall request a waiver in accordance with 9.503.

31.205-33, "Professional and Consultant Service Costs"
Add (c)(5) as follows:

(c)(5) Services by marketing consultants in support of the preparation or
submission of an offer for a Government contract when the contractor and
marketing consultants did not submit the organizational conflicts of interest
certificates required by FAR 52.209-7.

52.209-7, "Organizational Conflicts of Interest Certificate - Marketing
Consultants"

Change (b) as follows (underlined text to be added):

(b) An individual or firm that employs, retains, or engages contractually one or
more marketing consultants in connection with a contract shall, with its offer,
submit to the contracting officer, with respect to each marketing consultant, the
certificates described below in paragraph (c) of this provision. if-the-individual
or-firm-is-notified- that-it-is-the -apparent-suceessful-offeror. Offerors who are
unable to provide the certificates shall provide a written statement giving
reasons why the certifications cannot be made.
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Change (e) as follows (underlined text to be added):

(e) Failure of the offeror to provide the certifications may result in the offeror
being determined ineligible for award. Misrepresentation of any fact may result
in the assessment of penalties associated with false certifications or such other
provisions provided for by law or regulation, including disallowance of

marketing consultant costs.

52.209-8, "Organizational Conflicts of Interest Certificate - Advisory and

Assistance Services"

Change (b) as follows (underlined text to be added):

(b) An-offeror--notified--that-it-is-the-apparent--suecessful-offeror All offerors
shall, with_their offers, provide submit to the contracting officer the certificate
described in paragraph (c) of this provision. Offerors who are unable to

provide the certificate shall provide to the contracting officer a written statement

oiving the reasons why the certification cannot be made.
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Appendix G. Summaries of Contracts Requiring
a Restrictive Clause

DoD contracting officers did not include in eight contracts a restrictive clause
that was required because potential organizational conflicts of interest existed.
Information on the work statement, the potential conflict of interest, and the
omission of the clause is summarized below for each contract.

Contract DAAB(7-91-D-F005

Contracting Activity: Army Communications-Electronics
Command
Competitive: Yes
Award Amount: $115,000,000 (basic plus
4 option years)
Contractor: GTE Government Systems Corporation (GTE)

Statement of Work. Provide program management and control and
performance of software quality assurance management and configuration
management functions for the AN/TTC-39 and AN/TYC-39 circuit and message
switches; provide AN/TTC-39 and AN/TYC-39 system engineering, equipment
design modifications, logistic support, and field assistance technical services.

Evaluation. GTE developed the AN/TTC-39 and AN/TYC-39 switches in the
early 1980s and has been the sole producer of the switches. However, the
Government purchased the technical data package under the initial production
contract. According to the contracting officer's market survey, 11 other
contractors showed interest in performing the statement of work. However,
none of the 11 contractors bid, citing reasons such as limited personnel, no
teaming partners, services not within scope of company abilities, and other
contract commitments.

The contract requires the contractor to provide engineering support and to
develop design modifications/enhancements (upgrades) to the AN/TTC-39 and
AN/TYC-39 circuit and message switches. Development of design
modifications will give GTE an unfair competitive advantage when bidding on
future contracts to supply or install modified or upgraded items. The contract
should have contained an organizational conflict of interest clause restricting
GTE from bidding as a prime contractor or subcontractor to supply hardware or
perform modifications for the AN/TTC and AN/TYC circuit and message
switches. The contracting officer obtained approval from legal counsel and the
Principal Assistant Responsible for Contracting, Army Communications-
Electronics Command, to insert a restrictive clause in the contract solicitation.
During negotiations, the contracting officer agreed to a request from GTE to
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omit the organizational conflict of interest clause from the contract. The
contracting officer did not obtain written approval from the Principal Assistant
Responsible for Contracting to exclude the restrictive clause from the contract.

Discussion with Contracting Activity Officials. The contracting officer stated
that a restrictive provision was included in the contract solicitation because the
procurement was competitive. The contracting officer stated that a restrictive
clause was not included in the contract because GTE was the only offerer.

Conclusion. A restrictive clause should be in the contract, or the contracting
officer should have obtained written approval from the head of the contracting
activity to waive the restrictive clause. GTE will gain an unfair competitive
advantage on any follow-on production contracts by virtue of the work
performed on contract DAAB07-91-D-F005. Additionally, without a restrictive
clause, GTE is placed in a position that could impair its objectivity and result in
GTE recommending procurement of its own products or services.

Contract DNA001-92-C-0029

Contracting Activity: Defense Nuclear Agency
Competitive: No

Award Amount: $6,523,425

Contractor: Northrop Corporation (Northrop)

Statement of Work. Adapt the existing ORION effectiveness model, which
was proprietary to Northrop, to perform the quantitative and comparative
analyses of operational concepts and system configuration options relevant to the
Open Skies Treaty negotiations. This contract was for the third phase of an
effort to develop an aerial inspection and modeling system. The May 18, 1992,
statement of work included the following statements:

o Additional sensor, media, and aircraft types shall be added and
adapted to enable the evaluation of candidate treaty equipment (section 6.1.5).

o Continue support on Open Skies systems acquisition planning. As
specified in phase 2, task 5.6, the contractor shall continue to assist the Defense
Nuclear Agency in conducting feasibility and utility studies leading to the
development and procurement of an integrated Open Skies system, sensors and
aircraft, to turn over to the Air Force as the agency responsible for the Open
Skies program (section 6.8).

o The contractor shall conduct an extensive trade-off evaluation of the
various candidate aircraft, the planned sensors, and the supporting avionics
equipment. Several different approaches may be developed by the Government,
and the contractor may be asked to assist in documenting and technically
assessing these approaches to enable the Government to reach a decision
(section 6.8.1).
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Evaluation. The contract permits Northrop to recommend what sensor
systems, avionics equipment, and aircraft will be purchased to support the Open
Skies program. The Defense Nuclear Agency included a restrictive clause in
the proposed letter contract in accordance with FAR subpart 9.5, which requires
adding restrictions when a contract may give the contractor a competitive
advantage. Northrop, in a May 20, 1992, letter, stated that acceptance of the
letter contract was contingent on removal of the organizational conflict of
interest clause and incorporation of a revised statement of work dated May 13,
1992. The revisions to the statement of work involved sections 6.8.1 and 6.8.3,
which originally required Northrop to develop specifications. The revised
statement of work does not require Northrop to develop specifications, but does
require Northrop to perform studies and trade-off evaluations and provide the
Government advice on the procurement of aircraft, sensors, and supporting -
avionics equipment for the Open Skies program.

Discussion with Contracting Activity Officials. The contracting officer did
not remember any organizational conflict of interest issue involving the
contract, but said that based on the Northrop letter, a change must have been
made to the statement of work.

The Deputy General Counsel, Defense Nuclear Agency, believed that a
restrictive clause was not necessary because the quantities of equipment to be
acquired according to advice given on this contract were insignificant, and the
equipment acquired would be very simple.

An Open Skies program official, who recalled attending a meeting with the
contracting officer and Northrop personnel, stated that Northrop wanted the
clause deleted because the clause would prohibit Northrop from selling any
sensors to the Government in the future. The official further stated he assumed
the contracting officer made the decision to drop the restrictive clause.

Conclusion. A restrictive clause should be in the contract. The removal of the
requirement to prepare specifications from the statement of work did not
eliminate the potential for an organizational conflict of interest on this contract.
The work to be performed places Northrop in a position to provide advice that
will influence procurements, possibly favoring its own products or capabilities.
The quantity and simplicity of future equipment to be acquired are not relevant
in the evaluation of potential organizational conflicts of interest. Also, inclusion
of a restrictive clause would not prohibit Northrop from selling sensors to the
Government for the indefinite future. The restrictive clause will include a
definite time limit and, even during the restricted time period, Northrop could
compete for contracts to supply sensors for programs other than the Open Skies
program.
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Appendix G. Summaries of Contracts Requiring a Restrictive Clause

Contract DNA001-92-C-0148

Contracting Activity: Defense Nuclear Agency
Competitive: Yes

Award Amount: $1,097,053

Contractor: Strategic Planning International, Inc.

Statement of Work. Plan, develop, manage, and report on the conduct of
two or three conferences per year which provide for open, frank, and
substantive discussion among senior Government officials, senior industry
executives, foreign government representatives, and accomplished members of
academia addressing matters concerning nuclear weapons and nuclear weapon
acquisitions; perform topical research and analysis, as well as analysis of
academic multi-discipline  strategic  interest topic areas for the
conferences; independently evaluate and comment on reports developed under
the contract; provide briefings and briefing support for senior Government
officials on reports, conference findings, and other assessments; review and
assess academic studies and research reports and other reports; and perform
additional topic development and analyses.

Evaluation. Strategic Planning International, Inc., could provide advice and
assistance to Defense Nuclear Agency and exercise discretion that would benefit
Strategic Planning International, Inc., and clients. The contract may also allow
Strategic Planning International, Inc., access to program and planning
documents involving the Department of Energy and other DoD Components that
could give Strategic Planning International, Inc., a competitive advantage on
future contracts. The contract should contain a restrictive clause prohibiting
Strategic Planning International, Inc., from bidding on subsequent contracts
involving programs or topics developed or evaluated under this contract, and
from being a marketing consultant or subcontractor to other contractors bidding
on the contracts. The contract solicitation properly included a restrictive
provision.

Discussion with Contracting Activity Officials. The Deputy General Counsel,
Defense Nuclear Agency, and the contracting officer believed that little
potential for conflict of interest existed and that a restrictive clause was not
needed in the contract. The contracting officer stated that the restrictive
provision was inserted in the contract solicitation by error.

Conclusion. A restrictive clause should be in the contract. We do not agree
that little potential for a conflict of interest existed or that little potential for a
conflict of interest is a valid reason for not including a restrictive clause in the
contract. The potential for an organizational conflict of interest is significant
because the contract places Strategic Planning International, Inc., in a position
to provide advice to the Government concerning the programs and topics
developed or evaluated under the contract and could give Strategic Planning
International, Inc., and its clients an unfair competitive advantage when bidding
for subsequent contracts involving those programs or topics.
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Contract N00123-92-D-5491

Contracting Activity: Navy Regional Contracting Center,
San Diego

Competitive: Yes

Award Amount: $2,282,767

Contractor: Engineering Visions, Inc.

Statement of Work. Provide engineering and technical services including the
writing of equipment test and repair specifications.

Evaluation. The contract requires Engineering Visions, Inc., to develop
equipment test and repair specifications and equipment specifications for
DoD contracts. A conflict of interest will occur if Engineering Visions, Inc., is
awarded a follow-on contract to test or repair equipment using the specifications
it developed under the contract, performs such test and repair work as a
subcontractor to another contractor, or recommends test and repair procedures
that would give a company with which it has a marketing consulting
arrangement an advantage. The contract should have contained an
organizational conflict of interest clause restricting the contractor from bidding
on future contracts that are related to the test and repair and bid specifications
developed under the contract, and from performing the work as a subcontractor.
A restrictive provision was placed in the contract solicitation. The contract file
did not document why the restrictive clause was not included in the contract.

Discussion with Contracting Activity Officials. The contract specialist for the
contract agreed that an organizational conflict of interest could occur, and stated
that he probably should have recommended to the contracting officer that the
contract include an organizational conflict of interest restrictive clause.

Conclusion. A restrictive clause should be in the contract.

Contract DAAA(09-91-C-0341

Contracting Activity: Army Armament, Munitions, and
Chemical Command

Competitive: No

Award Amount: $886,920

Contractor: Nomura Enterprises, Inc.

Statement of Work. Maintain control over engineering documentation to the
degree necessary to define the technical data for the M1/M1ALl tank fire control
system in accordance with military specification MIL-STD-482A.  The
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objective of the contract was for a single contractor to provide consolidated
storage and maintenance of original documents for all line replaceable units in
the tank fire control system.

Evaluation. Nomura Enterprises, Inc., will control technical data that could
benefit it and other contractors in bidding for contracts on tank fire control
system components. We examined two additional contracts awarded by the
Army Armament, Munitions, and Chemical Command to Nomura Enterprises,
Inc., that were manufacturing contracts, although not for the
M1/M1A1 program.

Discussion with Contracting Activity Officials. The contracting officer said
the work was routine and no potential existed for the contractor to influence
requirements. The contracting officer's technical representative agreed with the
contracting officer's assessment. Both the contracting officer and the technical
representative stated no danger of an organizational conflict of interest existed
because Nomura Enterprises, Inc., was not a manufacturer. The contracting
officer's supervisor at the Army Armament, Munitions, and Chemical
Command agreed that the contract should have contained a restrictive clause
because Nomura Enterprises, Inc., is a manufacturer.

Conclusion. The contract should have included an organizational conflict of
interest restrictive clause prohibiting Nomura Enterprises, Inc., from subsequent
contracts supporting the M1/M1Al tank fire control system or from being a
marketing consultant or subcontractor to any contractor supporting the
MI1/M1A1 tank fire control system. A potential organizational conflict of
interest exists because Nomura Enterprises, Inc., will have access to technical
data that could give it an unfair competitive advantage when bidding on
subsequent contracts to manufacture or upgrade tank fire control system
components.

Contract DAAB(07-91-C-J522

Contracting Activity: Army Communications-Electronics
Command

Competitive: Yes

Award Amount: $397,915

Contractor: Lockheed Sanders, Inc.

Statement of Work. Perform a study to establish the important trends in
imaging seeker development that impact countermeasure requirements, confirm
or deny the professed immunity of imaging seekers to existing countermeasures,
and postulate deceptive techniques and associated hardware requirements for
future countermeasures that are effective against imaging seekers. Task 6,
"Develop CM Requirements," states that the contractor shall recommend a set
of requirements for a countermeasure system, or systems, for defeating imaging
seekers.
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Evaluation. Lockheed Sanders, Inc., is a subsidiary of Lockheed Corporation.
Performance of the study could give Lockheed Corporation a competitive
advantage over Ford Aerospace and Raytheon, which were two imaging seeker
developers identified by contracting personnel.

Discussion with Contracting Activity Officials. An Army Communications-
Electronics Command contracting officer agreed that a potential conflict may
exist.

Conclusion. The contract should have included an organizational conflict of
interest restrictive clause that prohibited Lockheed Sanders, Inc., and any other
subsidiaries of Lockheed Corporation from receiving contracts or subcontracts
relating to the development and production of future countermeasure systems
and components.

Contract MDA903-91-D-0030

Contracting Activity: Defense Supply Service-Washington

Competitive: Yes

Award Amount: $1,561,160

Contractor: Science Applications International
Corporation

Statement of Work. Provide quick-turn-around, analytic support services to
carry out systems and operational analyses and force design and structure
tradeoffs related to strategy, doctrine, combat development, and systems
acquisition by the Army. Develop, update, and evaluate simulation models,
including war games and data supporting models. The contractor will perform
specific tasks as directed by the contracting officer. The tasks are in the
following four general areas:

o the Army's strategic roles and missions in support of the national
military strategy;

o force structure, force design, weapon or other systems, including
performance and cost effectiveness analyses, resource allocation, and priority
determination,;

o the design and operation of systems and policies concerning personnel
management and the human element in combat; and

o analysis models in all Army functional areas.
Evaluation. Science Applications International Corporation will influence
Army decisions on Defense program requirements, weapon system requirement

analysis methodology, and equipment modernization options. The advice that
Science Applications International Corporation provides the Army on tasking
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under this contract could influence the contractor's independence and objectivity
on follow-on contracts for test and evaluation of Army weapon systems and
provide it with a competitive advantage in bidding on other Army contracts or
performing work as a subcontractor. The contract should have included an
organizational conflict of interest clause prohibiting Science Applications
International Corporation from bidding on subsequent equipment modernization
contracts or other contracts for which it developed requirements. The restrictive
clause should also prohibit Science Applications International Corporation from
being a marketing consultant or subcontractor to any contractor bidding on the
contracts.

Discussion with Contracting Activity Officials. The contracting officer
neither agreed nor disagreed that an organizational conflict of interest clause
should have been included in the contract.  The contracting officer
recommended the matter be discussed with the contract specialist for the
contract. The specialist agreed that some tasks could have a potential for
conflicts of interest and that an assessment should have been done. The
specialist stated that Defense Supply Service-Washington did not want to
prohibit the contractor from performing any future work.

Conclusion. A restrictive clause should be in the contract. The FAR guidance
does not allow the contracting activity to omit a restrictive clause simply
because the contracting activity prefers not to prohibit the contractor from
performing future work. The contracting officer should have included a
restrictive clause or obtained a head-of-agency waiver in accordance with
FAR 9.503.

Contract MDA903-92-D-0108

Contracting Activity: Defense Supply Service-Washington
Competitive: Yes

Award Amount: $3,594,652

Contractor: Digital Systems Research, Inc.

Statement of Work. Provide technical, analytical and management assistance
to the Software and Intelligent Systems Technology Office, Advanced Research
Projects Agency.

Evaluation. The statement of work required the contractor to investigate
proposed and ongoing research issues, and to provide the necessary technical
and analytical assistance to enhance the selection and performance of selected
research in all areas of interest to the Software and Intelligent Systems
Technology Office. Work performed under the contract may enable the
contractor to influence the direction of research by the Software and Intelligent
Systems Technology Office. The investigative and assistance work performed
by Digital Systems Research, Inc., will influence research projects funded by
the Software and Intelligent Systems Technology Office and perhaps which
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contractors perform the research. The work on the contract could result in
Digital Systems Research, Inc., recommending research projects in areas in
which the contractor or its other clients have an interest. The knowledge that
Digital Systems Research, Inc., will gain concerning the selection of future
research projects will provide the contractor with an unfair competitive
advantage over competitors who are not made aware of the projects until
contract solicitations are issued. Digital Systems Research, Inc., should be
restricted from bidding on subsequent research contracts awarded by any DoD
Component that relate to the research responsibilities of the Software and
Intelligent Systems Technology Office, and from being a marketing consultant
or subcontractor to other contractors bidding on such contracts.

Discussion with Contracting Activity Officials. The contracting officer and
contract specialist responsible for the contract agreed that a potential conflict of
interest could occur and that the contract should have had a restrictive clause.

Conclusion. A restrictive clause should be in the contract.
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Appendix H. Sumrﬁary of Potential Benefits

Recommendation
Reference

Resulting From Audit

Description of Benefit

Amount and/or
Type of Benefit

A.l.a.

A.2., B.l.c.

Internal Controls. Increases the
likelihood of preventing
organizational conflicts of interest
by permitting timely evaluation of
contractor certifications disclosing
potential organizational conflicts of

interest.

Internal Controls. Increases
likelihood of preventing
organizational conflicts of interest
by establishing controls to verify
contracting officer and contractor
compliance with FAR organizational
conflict of interest provisions.

Program Results. Requires
compliance with FAR organizational
conflict of interest provisions on

existing contracts.
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Appendix I. Organizations Visited or Contacted

Department of Defense

Director, Defense Procurement, Washington, DC

Department of the Army

Inspector General, Department of the Army, Washington, DC
Army Armament Munitions and Chemical Command2 Rock Island, IL!
Army Aviation and Troop Command, St. Louis, MO
Army Communications-Electronics Command, Fort Monmouth, NJ 1
Army Communications-Electronics Activity, Vint Hill Farm Station,
Warrenton, VA?
Army Information Systems Command, Fort Huachuca, AZ
Army Missile Command, Redstone Arsenal, AL
Army Space and Strategic Defense Command, Huntsville, AL?
Army Tank-Automotive Command, Warren, MI
Seventh Signal Command, Fort Ritchie, MD>
Army Research, Development, and Engineering Center, Picatinny Arsenal, NJ2
Belvoir Research, Development, and Engineering Center, Fort Belvoir, VA?
Army Research Office, Research Triangle Park, NC?
Army Contracting Support Agency, Falls Church, VA
Defense Supply Service-Washington, Washington, DC!

Department of the Navy

Assistant Secretary of the Navy (Research, Development, and Acquisition),
Washington, DC

Chief of Naval Research, Arlington, VA2

Naval Air Systems Command, Arlington, VAl

Naval Sea Systems Command, Arlington, VA?

Naval Supply Systems Command, Arlington, VA

Space and Naval Warfare System Command, Arlington, VA?

Aircraft Division, Naval Air Warfare Center, Indianapolis, IN?2

Aircraft Division, Naval Air Warfare Center, Patuxent River, MD

Weapons Division, Naval Air Warfare Center, China Lake, CA3

Crane Division, Naval Surface Warfare Center, Crane, INi

Dahlgren Division, Naval Surface Warfare Center, Dahlgren, VA?

Naval Undersea Warfare Center, Newport, RIZ

Naval Command, Control, and Ocean Surveillance Center, San Diego, CA3

Fleet and Industrial Supply Center Charleston, SC?

See footnotes at end of appendix.
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Appendix I. Organizations Visited or Contacted

Department of the Navy (cont'd)

Fleet and Industrial Supply Center Norfolk, VA?
Navy Regional Contracting Center Philadelphia, PA?2
Navy Regional Contracting Center San Diego, CA!
Navy Regional Contracting Center Washington, DC2

Department of the Air Force

Assistance Secretary of the Air Force (Acquisition), Washmgton DC
Aeronautical Systems Center, Wright-Patterson AFB OH!
Electronic Systems Center, Hanscom AFB, MA

Ogden Air Logistics Center, Hill AFB, UT?

Oklahoma City Air Logistics Center, Tinker AFB, OK2
Sacramento Air Logistics Center, McClellan AFB, CA
San Antonio Air Logistics Center, Kelly AFB, TX?
Warner-Robins Air Logistics Center, Robins AFB GA?
Air Force Space Command, Peterson AFB, Cco?

Ballistic Missile Organization, Norton AFB CA3

Space and Missile Systems Center, Los Angeles AFB, CA3
30th Space Wing, Vandenberg AFB, CA3

Air Force Development Test Center, Eg%m AFB, FL2
Phillips Laboratory, Kirtland AFB, NM

Defense Organizations

Advanced Research Projects Agency, Arlington, VAl
Defense Contract Audit Agency, Alexandria, VA
Defense Logistics Agency, Alexandria, VA
Defense Construction Supply Center, Columbus, OH2
Defense Electronics Supply Center, Dayton, H2
Defense Fuel Supply Center, Alexandrla VA
Defense Nuclear Agency, Alexandrla VAl

Non-Defense Federal Organizations

General Accounting Office, Washington, DC
Office of Federal Procurement Policy, Washington, DC
President's Council on Integrity and Efficiency, Washington, DC

1Audlt visit to site to verify questionnaire response and to review contracts.

Questlonnalre only; no audit visit to site.
3 Audit visit to site to verify questionnaire response.
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Office of the Secretary of Defense

Director, Defense Research and Engineering

Principal Deputy Under Secretary of Defense for Acquisition and Technology
Director, Defense Procurement

Comptroller of the Department of Defense

Assistant to the Secretary of Defense (Atomic Energy)

Assistant to the Secretary of Defense (Public Affairs)

Director, Defense Acquisition Regulations Council

Department of the Army

Secretary of the Army

Assistant Secretary of the Army (Research, Development, and Acquisition)
Commander, Army Armament, Munitions, and Chemical Command
Commander, Army Communications-Electronics Command

Commander, Seventh Signal Command

Director, Defense Supply Service-Washington

Auditor General, Department of the Army

Department of the Navy

Secretary of the Navy

Assistant Secretary of the Navy (Financial Management)

Assistant Secretary of the Navy (Research, Development, and Acquisition)
Commander, Naval Air Systems Command

Commander, Weapons Division, Naval Air Warfare Center

Commanding Officer, Naval Command, Control, and Ocean Surveillance Center
Commanding Officer, Navy Regional Contracting Center, San Diego

Auditor General, Department of the Navy

Department of the Air Force

Secretary of the Air Force

Assistant Secretary of the Air Force (Acquisition)

Assistant Secretary of the Air Force (Financial Management and Comptroller)
Commander, Aeronautical Systems Center

Commander, Electronic Systems Center

Commander, Space and Missile Systems Center

Commander, 30th Space Wing

Commander, Ballistic Missile Organization

Auditor General, Department of the Air Force
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Appendix J. Report Distribution

Defense Organizations

Director, Advanced Research Projects Agency
Director, Defense Commissary Agency
Director, Defense Contract Audit Agency
Director, Defense Information Systems Agency
Director, Defense Intelligence Agency
Director, Defense Logistics Agency

Director, Defense Mapping Agency

Director, Defense Nuclear Agency

Director, National Security Agency

Director, On-Site Inspection Agency

Inspector General, Central Imagery Office
Inspector General, Defense Intelligence Agency
Inspector General, National Security Agency
Director, Defense Logistics Studies Information Exchange

Non-Defense Federal Organizations

Administrator, Office of Federal Procurement Policy

Office of Management and Budget

Technical Information Center, National Security and International Affairs Division,
General Accounting Office

Chairman, President's Council on Integrity and Efficiency Project Subcommittee

Chairman and Ranking Minority Member of Each of the Following Congressional
Committees and Subcommittees:

Senate Committee on Appropriations

Senate Subcommittee on Defense, Committee on Appropriations

Senate Committee on Armed Services

Senate Committee on Governmental Affairs

House Committee on Appropriations

House Subcommittee on Defense, Committee on Appropriations

House Committee on Armed Services

House Committee on Government Operations

House Subcommittee on Legislation and National Security, Committee on
Government Operations

Senator David Pryor, United States Senate
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Director, Defense Procurement, Comments

OFFICE OF THE UNDER SECRETARY OF DEFENSE

3000 DEFENSE PENTAGON
WASHINGTON DC 20301-3000

ACQUISITION AND
TECHNOLOGY

DP (DAR)

MEMORANDUM FOR DIRECTOR, CONTRACT MANAGEMENT DIRECTORATE,
OFFICE OF THE ASSISTANT INSPECTOR GENERAL FOR
AUDITING, DOD

THROUGH : CHIEF, CONGRESSIONAL ACTIONS AND INTERNAL REPORTS

SUBJECT: Organizational and Consultant Conflicts of Interest
{Project No. 3CH-5012)

This responds to your April 13, 1994, memorandum requesting
comments on recommendations la and lb in the draft audit report.
These recommendations are identical to those contained in an
earlier working draft report for which we provided comments in
March 1994.

We do not agree with the need for any FAR revisions for the
reasons that we previously indicated. However, I will agree to
issue a policy memorandum to alert the military departments and
defense agencies to the problems identified in your audit report.

€ rroan s

Eleanor R. Spector
Director, Defense Procurement
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Department of the Army Comments

Final Report
Reference

DEPARTMENT OF THE ARMY
OFFICE OF THE ASSISTANT SECRETARY
U.8. ARMY CONTRACTING SUPPORT AGENCY
#109 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041-3201

S,
s,

REPLY TO
ATTENTION OF

)
SFRD-KP 10 Juv 1¥0

MEMORANDUM FOR INSPECTOR GENERAL (AUDITING), OFFICE OF
SECRETARY OF DEFENSE, 400 ARMY NAVY
DRIVE, ARLINGTON, VA 22202-2884

SUBJECT: Audit Report on Organizational and Consuttant Conflicts of Interest

(Project No 3CH-5012)

The Army has reviewed the subject draft report and concurs with the finding that,
in the contracts selccted for review, contracting oflicers generally tailed to include the

provisions at Federal Acquisition Regulation (FAR) §2.209-7. "Oryganizational Contlicts of’

Interest Certificate - Marketing Consultants.” and 5§2.209-8, "Organizational Conllicts of’
Interest Certificate - Advisory and Assistance Services,” when appropriate. Additionally,
when the provisions were properly placed in the solicitation, either certificates were not
requested or records were not documented when certificates were not applicable for the
contractor.

Suggested changes to the draft audit recommendations are provided below:

It is suggested that recommendation A.2.a. be revised to read Notify contractors to
submit applicable certificates for contracts identified in Appendix C that are still
open and included the clause|s] at FAR §2.209-7 and/or 8 in the solicitation. If the
solicitation did not contain the clause, we have no basis on which to request the contractor
to submii a certificate.

It is suggested that recommendation A 2.b. be revised to read: Initinte appropriate
actions if the certificates required by Federal Acquisition Regulation provision
52.209-8, "Organizational Conflicts of Interest Certificate - Advisory and Assistance
Services." included in the solicitations are not submitted by the contractor within 30
days of netification. If contractors refuse to provide certifications required in
solicitations which contained the provision at FAR $2.200-8_ it may not be in the
Government's best interest to terminate the resultant contracts. FAR 9.500 identifies
alternate procedures to identify potential conflicts of interest when certificates may not
have been submitted

P i

L

—

Revised
Page 18
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Final Report
Reference
SFRD-KP
SUBJECT: Audit Report on Organizational and Conxultan Conflicts of interest
{Project No ICH-5012)
Revised It is suggested thal recommendation B.1.¢. be revised to read: Attempt 10 modify
Page 26 contracts from which a restrictive clause was inuppropriately omitted. The

established on the contracts identified

contact for this audit is Mr. Bruce €. Sullivan, SFRD-KP. (793} 756-2080.

). Broce King
Acting Director

modifications should inform the contractors of the polential organizationul conflicts
of interest and the restrictions imposed an the contractor's future nctivities 1o
prevent the conflicts. If the contracts cannot be modified, other appropriate actions
should be taken. Army contracts DAABU7-91-D-F005, DAAAU9-91-C-0341.
DAABO7-91-C-1522, MTJIA903-91-D-0030, and MDA903-92.1-0108 are currently being
reviewed to detcrming if sigaificant potential conflicts ol interest exist and, if so, the
actions required 1o ncutralize, avoid or otha wise mitigare the conllicts. Inclusion of a
clause restricting the conlractor from futiire wotk and profits, after contract award, may
be cost prohibitive or may not otherwise be in the best interest ot the Government
Allernative means are available to protect the Gavernment if a conflict ol interest is

The Army will issue additional guidance 1 all comracting activities advising thein
of the findings of this audil and to assure adherence to the requirements ol IFAR subpart
9.5, The guidance will be forwarded 10 the ficld no later than July 13, 1994 Foint of
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THE ASSISTANT SECRETARY OF THE NAVY
(R ch, Develop 't and Acquisition)
WASHINGTON, D.C. 20350-1000

R w1994

MEMORANDUM FOR THE DEPARTMENT OF DEFENSE ASSISTANT INSPECTOR
GENERAL FOR AUDITING

Subj: DRAFT AUDIT REPORT ON ORGANIZATIONAL AND CONSULTANT
CONFLICTS OF INTEREST [PROJECT NUMBER 3CH-5012}

Ref: (a) DoDIG memo of 13 Apr 93
Encl: (1) DON Response to Draft Audit Report

1 am responding to the draft audit report forwarded by reference (a) concerning
compliance with the Federal Acquisition Regulation policies and procedures on organizational
and consultant conflicts of interest.

The Department of the Navy response to recommendations under the purview of the
Navy is provided at enclosure (1). We generally agree with these draft audit report
recommendations. As outlined in enclosure (1), the Department has taken, or is planning to
take, specific actions to ensure compliance with the Federal Acquisition Regulations policies
and procedures.

— Ao h——

Nora Slatkin

Copy to:
NAVINSGEN
NAVCOMPT (NCB-53)
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Final Report
Reference

Revised
Pages

13, 15,
53, 54

Revised
Page 18

DEPARTMENT OF THE NAVY
RESPONSE TO DRAFT DODIG AUDIT REPORT ON

ORGANIZATIONAL AND CONSULTANT CONFLICTS OF INTEREST
Project Number 3CH-5012 dated April 13, 1994

GENERAL OBSERVATION:

There is a discrepancy between the guidance contained in Office ol Federal
Procurement Policy (OFPP) Letter 89-1 and the coverage contained in Federal
Acquisition Regulation, subpart 9.5, concerning submission of certificates. OFPP
Leuer 85-1, paragraphs 8 and 9, requires contractors to file certificate or 1© provide a
written statement to the contracting officer giving the reasons why no such
certification can be made. However, the coverage in Federal Acquisition Regulation
subpart 9.5 and the solicitation provisions at Federal Acquisition Rcgulation §2.209-7
and 52.209-8 do not require contractors to provide reasons for not submitting a
certification to the contracting officer.

RECOMMENDATIONS FOR CORRECTIVE ACTION, FINDING A:

2.

We recommend that the Service Acquisition Executives and Directors of the Advanced

Research Projects Agency and the Defense Nuclear Agency direct contracting officers 1o:

a. Notify contractors to submit applicable ceriificates for contracts identified in

Appendix C that are still open.

b. Initiate contract terminations if the cerdficates required by Federal Acquisition

Regulaiion provision 52.208-8, "Organizational Conflicis of Interest Certificate - Advisory and
Assistance Services,” are nor received within 30 days of notification.

DoN Pesition: Concur in part.

We have rcemphasized to DoN contracting ofticers the importance of resolving
potential conflicts of interest and obtaining requisite contractor certifications
(Attachment (A)). Conltracling officers have been reguested to review the contracts
jdentified in the audit as well as on-going acquisitions to ensure that appropriatc
certifications are obtained. We do not concur (hat contract terminiation action should
be initiated. Allernatively, those contracts identified in the Dra(t Audit Report where
certifications are determined 1o be required, but not obtained within a rcasonable time,
will be referred to the Head of the Contracting Activity for resolution.

Fnclocure (1)
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Final Report
Reference

DoN Rexponse to DoDIG Draflt Audit Reports
Orgunizational and Consultant Conilicts of Interest
Project No. 3CI1-S012 of April 13, 1994

RECOMMENDATIONS FOR CORRECTIVE ACTION, FINDING B:

1. We recommend that the Army and Navy Acquisition Executives and the Director
Defense Nuclear Agency direcr conrracting officers to:

a. Include a clause that restricts the comractor’s eligiblllty for certain furure prime
comracts and subcontracts when potential organizational conflicts of interest exist.

b. Ducwmenr reasons for not including a restrictive clause in contracts thar had a
restrictlve provision in the comtract solicitation.

¢. Issue modifications to the eight contracts from which a restrictive clause was
omitted. The modification should inform the contractors of the poentlal organizational
conflict of interest and the restrictions imposed on the contractor’s future activities to prevent
the conflicts.

DoN Position: Concur.

The nced to comply with Federal Acquisition Regulation subpart 9.5 has beea
reemphasized to DoN contracting officers. The Naval Regional Contracting Center,
San Diego, has entered into discussions to incorporate an organizational conflict of
interest clause under contract NOO0G123-92-D-5491 which was identified in the Draft
Audit Report as requiring, bul not containing, such a clause.

2. We recommend thut the Army and Navy Acquisition Executives arud the Directors of
the Advanced Research Projects Agency and the Defense Nuclear Agency advise contracting
officers 1o use restrictive clauses that comply with the Federal Acquivition Regulation subpart
9.5. The restrictlve clauses should identify the nature of the potential conflict of interest, the
nature and duration of the restrictions on furure activitles, the requirement for contractors to
submir copies of agreements between contractors and other companics on proprietary
information, and the correct waiver appraval authority.

DoN Pesition: Concur.

The need to comply with Federal Acquisition Regulation subpart 9.5 has been
reemphasized to DoN contracting officers.

2 Enclosure (1)

Revised
Page 26
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DEPARTMENT OF THE NAVY
OFRICE OF THE ASSISTANT SECRETARY
Development and Acquisition)
WASHINGTON, D.C. 20360-1000
JN 10 34

MEMORANDUM FOR DISTRIBUTION
Subj: ORGANIZATIONAL AND CONSULTANT CONFLICTS OF INTEREST

The Federal Acquisition Regulation (FAR), subpart 9.5, impiements §8141 of Public
Law 100-463 and Office of Federal Procurement Policy (OFPP) Letter 89-1, Conflict of
Interest Policies Applicable to Consultants, and prescribes responsibilities, general rules, and

procedures for identifying, evaluating, and resolving organizational conflicts of interest.

In a recent audit conducted at the request of the Office of Management and Budget,
the Department of Defense Inspector General found that DoD contracting officers have not
effectively implemented FAR subpart 9.5 conflict of interest policies and procedures. While
the audit did not disclose any conflicts of interest, there is concemn that failure to comply
with FAR subpart 9.5 may result in contract awards where a conflict of interest or an unfair
competitive advantage might exist.

It is important to reemphasize to our contracting officers the importance of complying
with the policies and procedures set forth in FAR subpart 9.5. On-going solicitations should
be reviewed to ensure compliance and that appropriate organizational conflict of interest
clauses are included in contracts and applicable certifications obtained. The file should be
documented if it is determined that an organizational conflict of interest clause or
certification is not required.

For contracts requiring certificates for which no certificates were obtained, the
contracting officer should request the certificates from the contractor. If certificates are not
obtained within a reasonable time, the matter should be forwarded to the Head of the
Contracting Activity for resolution taking into consideration factors such as the stage of
completion, need for continued support, potential impact of reopening the contracts, etc.

E. B. HAKSHBARGER

RADM, SC,USN
Deputy for Acquisition Policy,
Integrity and Accountability

DISTRIBUTION:
See Page 2

Altachment (A)
to Enclosure (1)
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Subj: ORGANIZATIONAL AND CONSULTANT CONFLICTS OF INTEREST

Distribution:
COMNAVAIRSYSCOM
COMNAVFACSYSCOM
COMNAVSEASYSCOM
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DEPARTMENT OF THE AIR FORCE
WASHINGTON DC

forFICE €F 1 HE ASTHSIANT SECRF TANY

MEMORANDUM FOR DEPARTMENT OF DIEFENSE, INSPECTOR GENERAL

FROM: SAF/AQC
1060 AIR FORCE PENTAGON
WASHINGTON DC  20330-1060

SUBJECT: Draft Report - Audit of Organization and Consultant Conflicts of lnterest (3CH-5012)

This is in response to a request for comments on the subject draft report and will confirm
the 13 Jun 94 telecon besween Mr. Bob Brown and Mr. Jerry Siephenson.

We have no significant objections to the finalization of the draft report. Although suggested
corrective actions were not directed to the Air Force, the Air Force has recognized the potential for
misunderstanding in this subject area. Inan effort o forestall misunderstandings, SAF/AQC issued
a policy letter (Atch 1) on 20 Jul 93. That letter stresses the impontance of complying with
applicable reguirements concerning conflict of interest policy and centifications.

Although we have no significant objections to the report, we would like ta bring to your
attention one point of concern. As pointed out in the attached Aeranautical Systems Center (ASC)
memorandum dated 13 Jun 94 (Atch 2), Appendix C., page 38 of the subject report indicated that
Air Force Contract Number F33657-91-C-2236 required the submission of consultant
certifications. ASC reports that that particular contract did not require the inclusion of Federal
Acquisition Regutation (FAR) Provision §2.209.7 or the resultant centificates pursuant FAR 37.204
exception (C), (N}, (O). and (P) (Atch 3) because the contract was in direct support of the National
Alr [ntelligence Center.

If you should have any questions, our action officer is Mr. Bob Brown, SAF/AQCX,
(703) 614-5359.

Attachnyents:

1. SAF/AQC Lir, 26 Jul 93
2. ASC Memo, 13 Jun 94
3. FAR 37.204

cc:
SAF/FMPE
SAF/AQCX
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DEPARTMENT OF THE AIR FORCE
WASHINGTON DC

OFFICE OF THE ASSISTANT SECRETARY
26 JUL 1983

FROM: SAF/AQC
1060 Air Force Pentagon
Washington, DC 20330-1060

SUBJ: Conflict of Interest Policies Applicable to Consultants
TO: ALMAJCOM-FOA-DRU (Contracting)

1. A recent study on the implementation of the Federal Acquisition
Regulation (FAR) provisions pertaining to consultants and conflict of interest
has been completed by the President's Council on Integrity and Efficiency
(PCIE). The results indicate that contracting personnel may not be fully
familiar with the requirements of FAR 9.5 as they relate to consultant
conflicts of interest. Based on these results, the Office of Federal
Procurement Policy has asked executive agencies to ensure that employees
are made thoroughly aware of the applicable requirements, and comply with
them.

2. The PCIE study did not involve any Air Force contracts. For that reason
no direct conclusions can be made as to our compliance in this area.
Nonetheless, the results indicate that in many agencies noncompliance is
widespread. Therefore, we should assure ourselves that we are properly
implementing these conflict of interest procedures.

3. Federal Acquisition Circular (FAC) 90-1, dated October 22, 1990 amended
FAR Subpart 9.5 implementing the policies contained in OFPP Policy Letter
89-1, "Conflict of Interest Policies Applicable to Consultants,” dated
December 18, 1989. FAC 90-1 implemented the policy relating to conflict of
interest standards for persons or firms which provide consulting services to
the government and its contractors, and procedures to promote compliance
with those standards. These policies require an apparent successful offeror
on solicitations over $200,000 who employs marketing consultants, and all
apparent successful offerors, or bidders, on any contract for advisory and
assistance services over $25,000, to submit a certificate to the contracting
officer addressing any conflicts of interest or potentially unfair competitive
advantages. The certificates (see FAR 52.209-7 and 52.209-8) must describe
the nature and extent of any conflicts of interest that may exist with respect
to the proposed award. Procedures for identifying and mitigating conflicts of
interest are described at FAR 9.506.

ATTH
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4. To assure the Air Force is properly implementing consultant conflict of
interest procedures, we suggest that all buying personnel, and especially
procuring contracting officers, thoroughly familiarize themselves with the
requirements of FAR 9.5, in particular with the certification requirements
previously discussed. Additionally, these requirements should be added to
any contract review checklists, or any other similar tools you may be using to
aid in procedural compliance. It is important to heighten our awareness of
these requirements. They are likely to receive additional scrutiny in the
future.

6. Should you have any questions or concerns regarding these matters,
please refer them to Mr. Maglio, SAF/AQCX at DSN 224-5359.

ot )

ROBERT H. SHIPMAN, JR_, Cot, USAF

Assistant Deputy Ascisiunt Sotreraly
(Contracting)

Assistant Secretary (Acquisilion)
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08/13/84 09:10  T513 478 7483 ASC/PKM — 0022
DEPARTMENT OF THE AIR FORCE
HEADGUARTEAS AR FOACE MATERI EL COMMAND
WRIGHT-PATTEREON AlR FORCE BASE, OHIO
13 JUN 1854
MEMORANDUM FOR SAF/AQCX (Mr. Brown)
1060 Air Force Pentagen
Washington DC 20330-1060
FROM: ASC/PK BLDG 14
1865 Fourth Street Suite 6
Wright Patterson AFB, OH 45133=7120
SUBJECT: DoD Draft Report, 13 Apr 94, "Oorganizational and
Consultant Conflicts of Interest,”™ DoD 1G Project
Number 3CH-5012 - INFORMAT1ON MEMORANDUM
1. This is in reply to your verbal reguest to ASC/IG to
provide field cemments in the subject report.
2. Finding A, page 8: Based upon review of contract F33657- Revised
91-D-2236 identified in Appendix C, page 38 of subject report, 44
this contract does not require FAR provision 52.209.7 orx Page
resultant certificates pursuant to FAR 37.204 exceptions (c¢),
(n), {c} and (p) as this contract is in direct support oFf
National Air Intelligence Center.
KETHRYN L THOMPSOWN, Tecihnical Assistznt
Centiacting Cirectorste
Aacagutica! Systems Ueiniei
cc:  ASC/IG
ARTEN 2.
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37204

FEDERAL ACQUISITION REGULATION (FAR)

rent knowledge or skill that may be combined with exten-
sive operational experience. This enables them (o provide
information, opinions. advice, or recommendations to

hance understanding of c« or to improve the
quality and timeliness of policy development or decision-
making.

(b) Studies, analyses, and evaluations. Studies, analy-
ses. and evaluations are organized, analytic assessments
needed to provide the insights necessary for understanding
complex issues or improving palicy development or deci-
sion-making. These analytic efforts result in formal, struc-
turcd documents containing data oc leading to conclusions
and/or recot dations. This ry descriplion is
operationally defined by the following criteria:

(1) Objective. To enbance understanding of com-
plex issues or to.improve the quality and timeliness of
agency policy development or decision-making by pro-
viding new insights into, understanding of, altemative
solutions to, or recommendations on agency policy and
program issues, through the applications of fact finding,
analysis, and evaluation.

(d) Engineering and technical service. Engineering
and technical services (technical representatives) take the
form of advice, training, or, under nnusual circum-
stances, direct assistance to ensure more efficient or
effective operation or maintenance of existing platforms,
weapon systems, related systems, and associated soft-
ware. All enginecring and technical services provided
prior to final Government acceptance of a complete hard-
ware system are part of the nonmal devclopment, produc-
tion, and procurement processes and do not fall in this
category. Engineering and technicat services pravided
after final Government acceptance of a compleic hard-
ware system are in this category except where they arc
procured to increase the original design performance
capabilities of existing or new systems or where they are
integral 10 the operational support of a deployed system
and bave been formally reviewed and approved in the
acquisition planning process.

37204 Exclusions.
The following activities and programs are excluded or
d from the definition of advisory or assistance ser-

(2) Areas of application. All subjects, i or
problems involving policy development of decision-
making in the agency. These may involve coucepts,
organization, programs and other systems, and the appli-
cation of such systems.

(3) Outpurs. Outputs are formal strucwured docu-
ments containing or leading to conclusions and/or rec-
ommendations. Data bases, models, methodologies. and
related software created in support of a study, analysis,
or evaluation are 10 be considered pan of the overall
study effort.

(c) Management and professional suppori services.
Management and professional support services take the
form of advice, training, or direct assistance for organiza-
tions to ensure more cfficient or effective operations of
managerial, administrative, or related systems. This sum-
mary description is operationally defined in terms of the
following criteria:

(1) Objeciive. To ensure more efficient or cffective
operation of management support or related systems by
providing advice, training, or dircct assistance
associated with the design or operalion of such sysiems.

(2) Areas of application. Management support of
relaled systems such as program management, project
monitoring and reporting, data collection, logistics man-
agement, budgeling, accounting, auditing, personncl
managemcnt, paperwork management, records manage-
ment, space management, and public relations.

(3) Outpuss. Services in the form of information,
opinions, advice, training, or direct e that lead

1o the improved design or operation of managerial,
Imini lated sy ‘This does not include
(raining which maintains skills necessary for normal
operations. Written reports ase normally incidental to
the performance of the service.

37-4 (FAC 90-16)

ad

rative, or 1

vices:

(a) Activities that are reviewed in accordance with the
OMB Circular A-76, Policies for Acquiring Commercial or
Industrial Products and Services Needed by tbe
Government.

(b) Architectural and engineering services as defined in
Pant 36.

(c) ADP/Telecommunications functions and related ser-
vices that are controlled in accordance with 41 CIFR Pant
201, the Federal Information Resources Management
Regulation,

(d) Research on theoretical mathematics and basic med-
ical, biological, physical, social, psychological. or other
phenomena.

(¢) Engineering studies related to specific physical or
performance characteristics of existing or proposed sys-
tems.

(f) The day-to-day operation of facilities (e.g., the
Johnson Space Center and related facilities) and functions
(e.g.. ADP operations and building maintenance).

(g) Government-owned, contractor-operated (GOCO)
facilitics. However, any contract for advisory and assis-
1ance services other than the basic contract for operation
and management of a GOCO shall come under the defini-
tion of advisory or assistance services.

(h) Clinical medicine.

(i) Those support services of a managerial or adminis-
trative nature performed as a simultancous pan of, and
nonseparable from specific development. production, or
operational support activities. In this context. nonseparable
means that the managerial or adminisurative systems in
question (e.g., subcontractor monitoring or configuration
control) cannot reasonably be operated by anyone other
than the designer or producer of the end-item hardware.

ATCH 3
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PART 37—SERVICE CONTRACTING

37303

() Contracts entered into in furtherance of statutorily
mandated advisory committees.

(k) Initial training, training aids, and technical documen-
tation acquired as an intogral part of the lease or purchase
of equipment.

(D Routine maintenance of equipment, routine adminis-
trative services (c.g., mail, reprodiction, telephone), print-
ing services, and direct advertising (medn) cOosts.

(m) Aucti . realty-brokers, appraisers, and

(n) The National Foreign Intelligence Program

(o) 'l'he General Defense Intelligence Program (GDIP).

(p) Tactical Intelligence and Related Activities
(TIARA).

(q) Foreign Military Sales.

(r) Enginecring and technical services as set forth in
37.203(d).

37.20S Management controls.

OMB Circular A-120 requires each agency to cstablish
procedures for a writicn cvaluation at the conclusion of the
contract 1o assess the utility of the deliverables to the agen-
cy and the performance of the contractor.

37.206 Requesting activity responsibilities.

Requests for advisory and assistance services shall
include—

(2) A statcment certifying that the requirement is for
advisory and assistance services as defined in this subpast.

(b) Written justification of need and certification that
such services do not unnecessarily duplicate any previously
performed work or services.

(c) Written approval for such services by an official at
a level above the requesting office. However, in the case
of requirements received by the contracting officer during
the founth quarter of the fiscal year, for award during the
same fiscal year, the approval at the second level, or high-
er level if required by agency procedures, above the
requesting office shall acce y the for t
action.

(d) Properly chargeable funds certified by the cognizant
fiscal/budget office.

37207 Contracting officer respousibllities.

The contracting officer is responsible for determining
whether any requested contractual action, regardless of dol-
lar value, constitutes advisory and assistance services as
described in this subpart. The contracting officer’s deter-
mination shall be final. Before processing any contractual
action for advisory and assistance services, the contracting
officer shall verify that—

(a) Action is taken (o avoid conflicis of interest in
accordance with Subpart 9.5;

(b) The applicable requirements of this subpart and
37.103 and 37.104 are met;

(c) The services being contracted for consist only of the
types of services defined at 37.203;

(d) The request includes a statement of need and certifi-
cation by the requesting official (see 37.206(a) and (b));
and

(¢) Wiritten approval for the requirement, including
requests for contract modifications beyond the scope of the
acquisition originally has been obtained from the
sppropriate leveks) (soe 37.206(c)).

SUBPART 37.3—DISMANTLING, DEMOLITION,
OR REMOVAL OF IMPROVEMENTS
37.300 Scope of subpart. ‘

This subpan prescribes procedures for contracting for
dismantling or demolition of buildings, ground improve-
ments and other real property structures and for the
removal of such structures or portions of them (hcreafter
referred to as “dismantling, demolition, or removal of
improvements™).

37.301 Labor standards.

Contracts for dismanuing, demolition, or removal of
improvements are subject to cither the Service Contract
Act (41 U.S.C. 351-358) or the Davis-Bacon Act (40
US.C. 276a—276a-T). If the contract is solely for disman-
tling, demolition, or 1 of i the Service
mmmnsmﬁmmmhmumn
in the construction, alteration, or repair of a public building
or public work at that location is contemplated. If such fur-
ther ion work is intended, even though by separate
contract, then the Davis-Bacon Act applies to the contract
for dismantling, demolition, or removal,

37302 Bouds or other security.

When a contract is solely for dismantling, demolition, or
removal of improvements, the Miller Act (40 U.S.C.
270a-270f) (see 28.102) does not apply. However, the con-
tracting officer may require the contractor to furnish a per-
formance bond ar other security (sec 28.103) in an amount
that the contracting officer considers adequate to (a) ensure
completion of the wark, (b) protect property (o be retained
by the Government (c) protect property 10 be provided as
compensation to the contractor, and (d) protect the
Government against damage to adjoining propernty.

37.303 Payments.

(a) The contract may provide thai the (1) Govermment
pay the contractor for the dismantling or demolition of
swructures or (2) coatractor pay the Government for the
right 10 salvage and remove the malerials resulting from
the dismantling or demolition operation.

(FAC90-3) 37-5
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ADVANCED RESEARCH PROJECTS AGENCY
3701 NORTH FAIRFAX DRIVE
ARLINGTON. VA 22203-1714

JUN 10 1934

MEMORANDUM FOR DIRECTOR, CONTRACT MANAGEMENT DIRSCTORATE,
OFTICE OF TIE INSPECTOR CENTRAL

SUBJECT : Audit Report on Organizational and Censultant Conflicts
of laterest (Project No, 3CH-5012)

This is in response to your memorandum of April 13, 1994,
same subject, requesting review and comment on the draft andltl
report.

Recormendations for Cozrective Action

2. We recommend chat the Service Acquisizion BExecutives and the
Directors of the Advanced Research Projects Agency and the Defense
Nuclear Agency direct centracting officers to:

a. Notify contractors =o submit applicable certificares for
contracts identified !n Appendix C that are still cpen.”

ARPA Response. We concur. Wwe wlill notify comtractars Lo
submit applicable cerzificates for conrtracts Zdentifiaed in
Apperdix C that arc utiil omen. ~he estimated date for
complezion of this corrective sction is July 31, 1994.

We wish Lo note for the record, however, that we dispute the
findings of tue drafl eudit report on six ¢f tae ten ARPA
contracts listed iz “Appendlx C. Contracts Reviewed” on Page
Page 44 38. OQur specific dispute is with Lhe frinding that FaAR

52.209-7 was required in the solicitation of nine of those
contrac.s, as sigrified bty “Yes” in the first column. Qur
rationale for dispuzing this polnt is that five of those
contracts (MDA972-%1-£-0030, 91-C-0C53, 92~-C-0008, 92~C-0020,
and 92-C-0048) resulted from Broad Agency Aarcurcenents
(BAA’s). NOTE: FAR 15.407 includes only requests for
proposals (RFP’s) and reguests for gquotations (RFQ’s) rot
BAA'S in Lhe definiticn of solicitztions. The BAA, a
legitimare competitive technique a our _ine of work, by
design does not include standard solicitation clauses. Thre
sixth disputed contract, MDA972-91-C-0C12, was an urgent
action for “LDESZRT STORM,” for waich there was o
solicitation. We contend that on these six contracts, where
RFP~type solicitations werc not used, it is impropar to srtate
-hat FAR 52.209-7 was “required in the solleitation.”
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“b. Initiate contract terminations if the certificates
required by Federal Acquisition Regulation provision 52.209-8,
“Organizational Conflict of Interest Certificate - Advisory and.
Assistance Services,” are not received within 30 days of
notification.”

ARPA Response. We concur. According to Appendix C, this
Certificate only will be required on Contract MDA972-~93- C-
0003, the last contract on the list. The estimated date for
completion of this corrective action is July 31, 1994.

\\Ejndjng B Clause Besxrj ctjng Future ‘:Q[ltzactim
Recommendations for Corrective Action

2. We recommend that the Army and Navy Acquisition Executives
and the Directors of the Advanced Research Projects Agency and the
Defense Nuclear Agency advise contracting officers to use
restrictive clauses that comply with the Federal Acquisition
Regulation subpart 9.5. The restrictive clauses should identify
the nature of the potential conflict of interest, the nature and
specific duration of the restrictions on future contractor
activities, the requirement for contractors to submit copies of
agreements between contractors and other companies on proprietary
information, and the correct waiver approval authority.”

ARPA Response. We concur, By July 31, 1994, the Director
of the Contracts Management Office (CMO) at ARPA will issue
the recommended advice to all CMO contracting officers via
policy memorandum. The restrictive clauses will identify the
nature of the potential conflict of interest, the nature and
specific duration of the restrictions on future contractor
activities, the requirement for contractors to submit copies
of agreements between contractors and other companies on
proprietary information, and the correct waiver approval
authority.

Should additional information be required, please contact
Mr. R. Timothy Arnold, Director, Contracts Management Office, at

(703) 696-2381.
@ H. /Register

Deputy Director,
Manadgement

Revised
Page 18

85



Defense Nuclear Agency Comments

Detense Nucl Ag y
8801 Telegraph Road
Alexandria. Virginia 22310-3398

JUN 13 1934

MEMORANDUM FOR INSPECTOR GENERAL, DEPARTMENT OF DEFENSE

SUBJECT: Audit Report on Organizational and Consultant Conflict
of Interest (Project No. 3CH-5012)

Reference is made to your Memorandum, same subject, dated 13
April 1994 which provided a copy of the draft report for Agency
review and comments.

The Defense Nuclear Agency (DNA) has conducted its review of
the draft report and this memorandum provides our response to the
findings and recommendations of the report:

Finding A. Organizational Conflicts of Interest Certificates

DNA concurs with the findings that the certification
requirements of PAR 9.507 were not followed in all cases. The
recommendation for directing the Contracting Officers to notify
those contractors who failed to provide the certificates for the
DNA contracts listed in Appendix C will be implemented. We plan
to conmplete this corrective action by 30 September 1994. The
Agency is committed to making improvements and a vulnerability
assessment will be conducted and further changes made as
necessary.

Pinding B. Clause Restricting Future Contracting
RECOMMENDATION 1.

The audit report states that two DNA contracts reviewed
needed an organizational conflict of interest clause to avoid,
neutralize, or mitigate potential organizational conflicts of
interest. DNA partially concurs with the findings under contract
DNA001-92-C-0029 and nonconcurs with the findings under contract
DNAOO1-92-C-0148. DNA's position on these £indings are:

a. DNAOD1-92-C-0029: Partially Concur. The findings
presented in the audit report state that the restrictive clause
was not included because the contractor regquested that the clause
be removed and recommends that action be taken to issue a
modification to the contract to inform the contractor that
potential organizational conflicts of interest exist and that
restrictions will be imposed on the contractors' future
activities to prevent the conflicts. Our review of the finding
showed that, during the contract negotiation stage which follows
the issuance of any letter contract, the Contracting Officer gave

86




Defense Nuclear Agency Comments

SUBJECT: Audit Report on Organizational and Consultant Conflict
of Interest (Project No. 3CH-5012)

full consideration to the risk of an organizational conflict of
interest and concurred with the contractor’s request to remove
the restrictive clause on the basis that the potential for
conflict was moot. This was a contracting officers’s decision
and there is no reason to refute that decision based on
information available to us. However, the wording of portions of
the statement of work continued to create confusion as they do
not properly characterize the work being done that could result
in potential for future conflict of interest. Although the
potential for future conflict of interest is remote, we have
simply cancelled the task from the statement of work. The
contracting officer will be issuing a modification to the
contract to remove the areas in guestion (task 6.1.5; 6.8; and
6.8.1) DNA concurs with the audit recommendation for this
contract even though we have not agreed with the language of the
finding upon which it is based.

b. DNAOO1-92-C0148: The audit finding is that the
contractor is in a position to provide advice to the Government
concerning the programs and topics developed or evaluated under
the contract and therefore would be in an unfair competitive
advantage when bidding on subsequent contracts. We nonconcur
with this finding and the recommendation for corrective action as
well. Our position is that the contract calls for research and
analysis on very broad strategic topic areas. It is not
envisioned that the contractor will access program and planning
documents of specific detail because the statement of work under
the contract calls for the contractor to research broad strategic
topic areas. Therefore, program specific information which would
provide unfair advantage would go far beyond the contract
statement of work. The DNA Project Manager has confirmed that
the contractor has not been given program specific planning
information, source selection information or access to
proprietary information. In this particular case there is no
compelling reason based on facts or other information that would
prove the contracting officer decision to be improper.

The Defense Nuclear Agency appreciates the opportunity to
review the draft report and expresses its gratitude to be able to
provide its position and comments on the findings and
recommendations concerning this activity.

Aa AT A @, i

/"L KENNETH L. HAGEMANN  Chvel oF st~

Major General, USAF
Director
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